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Abstract

While the literature on the Nkonya-Alavanyo conflict references litigation and its
apparent ineffectiveness in resolving the conflict, there is a paucity of detail about this
litigation. This paper contributes to a more holistic comprehension of the discourses
structuring resolution attempts in this conflict, with lessons for the resolution of com-
munal conflicts generally. Drawing on archival data, media reports, and field inter-
views, we examine the trajectory of the Nkonya-Alavanyo conflict in the Ghanaian
judicial system as an example of an intractable communal conflict that has defied legal
attempts at resolution. We argue that judicial attempts at resolving the conflict have
been ineffective because the resultant juridical discourse is polysemic and - to the
extent that the non-negotiable value of justice is a factor in the conflict — is subject to
divergent articulations. Second, we submit that the juridical discourse competes with
State, civil society, and partisan articulations that do not privilege judicial decisions,
with State discourse increasingly being one of militarisation.

Published with license by Koninklijke Brill Nv | DO01:10.1163/17087384-BJA10089

© PRINCE DUAH AGYEI AND FELIX ODARTEY-WELLINGTOR{#0%% (e ds5Rem 7h8- 738300 llin)/ 2024 08:27:49AN

This i il %%a Qgen écce s.]Ihis is }Fpen accesi_article distributed under the terms
is is an open access article distributed under the terms of the CC BY 4.0 license. of the CC BY 4.0 license.

https://creativecommons.org/licenses/by/4.0/



https://creativecommons.org/licenses/by/4.0/

30 AGYEI AND ODARTEY-WELLINGTON
Keywords

Africa — Ghana — Nkonya-Alavanyo — communal conflicts — intractable conflicts —
litigation

1 Introduction

Litigation of the century-old Nkonya-Alavanyo conflict has not yielded the
resolution dividend, despite five court judgments on the matter. While the lit-
erature references litigation between the parties and its lack of effectiveness in
resolving the conflict, there is a paucity of detail about thislitigation. This paper
fills that gap in the literature to contribute to a more holistic comprehension of
the discourses structuring attempts at resolving this conflict. Drawing on archi-
val data (primarily judicial proceedings), media reports, previous research, and
field interviews, we examine the trajectory of the Nkonya-Alavanyo conflict in
the Ghanaian judicial system as an example of an intractable communal con-
flict that has defied judicial resolution. After presenting the research question
and methodology, we proceed with a brief background to the conflict. This is
followed by a comprehensive review of the trajectory of the conflict through
the judicial system. Finally, we provide a detailed analysis and discussion, con-
cluding with noteworthy recommendations for governments and civil society
organisations.

2 Research Question and Methodology

Despite five decisive court judgments, why does the Nkonya-Alavanyo conflict
persist? Retracing how taken-for-granted social knowledge is produced helps
understand its raison d’étre as well as its location within a hegemonic order
of discourses.! We argue that the judicial treatment of the Nkonya-Alavanyo
conflict has given rise to its own discourses of knowledge, undergirded by the
power of judicial authority. This, however, is just one possible set of discourses
competing with other discourses.

Therefore, we accessed court records regarding litigation between the two
communities, mediation committee reports, archival news reports as well as

1 M Foucault, Archaeology of Knowledge (Routledge 1969); M Foucault, Discipline and Punish:
The Birth of the Prison (Pantheon Books 1977); M Foucault, Power/Knowledge: Selected
Interviews and Other Writings, 1972-1977 (Pantheon Books 1982).
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JUDICIAL RESOLUTION OF THE NKYOYA-ALAVANYO COMMUNAL CONFLICT 31

published and unpublished research related to the conflict. This article also
draws on fieldwork interviews generated over a period 2014—2020 from both
Nkonya and Alavanyo that engaged the lived experience of the people involved
in the study? and allowed us to avoid the methodological trap that Millar®
warns about in terms of a failure to account for community experiences.

3 The Nkonya-Alavanyo Conflict: from the Known to the Unknown

Communal conflicts are ‘violent conflicts between non-state groups that are
organised along a shared communal identity’* According to Coleman,’ intrac-
table communal conflicts are insoluble conflicts that defy all attempts at reso-
lution. To Vallacher et al., ‘beyond destabilizing the families, communities, or
international regions in which they occur, intractable communal conflicts tend
to perpetuate the very conditions of misery and hate that contributed to them
in the first place. In the African context, land contestation is often at the heart
of communal conflicts.” Such characterisations capture the Nkonya-Alavanyo
conflict in Ghana, which revolves around land to the extent that land has exis-
tential, non-negotiable value as ‘not only an economic resource but also the
basis of spirituality, identity, history, rootedness, and belonging’

The Nkonya are believed to have settled in the conflict area around the
C16th, with the Alavanyo arriving two centuries later.® Ethnically, the Alavanyo
are Ewe while the Nkonya are Guan.!° Today, Nkonya and Alavanyo belong to

2 A Giorgi, B Giorgi, and J Morley, ‘The Descriptive Phenomenological Psychological
Method’ in C Willig and W Rogers (eds), The sace Handbook of Qualitative Research in
Psychology (Sage Publications CA 2017).

3 G Millar, Ethnographic Peace Research: Approaches and Tensions (Palgrave Macmillan
2018) 3.

4 J Brosché and E Elfversson, ‘Communal Conflict, Civil War, and the State: Complexities,
Connections, and the Case of Sudan’ (2012) 12(1) African J on Conflict Resolution 34, 35.

5 PT Coleman, ‘Intractable Conflict’ in PT Coleman, M. Deutsch, and EC Marcus (eds), The
Handbook of Conflict Resolution: Theory and Practice (Jossey-Bass 2006).

6 RR Vallacher and others, ‘Rethinking Intractable Conflict: The Perspective of Dynamical
Systems’ (2010) 65(4) The American Psychologist 262, 262.

7 K Eck, ‘The Law of the Land: Communal Conflict and Legal Authority’ (2014) 51(4) JPeace
Res. 441.

8 JA Gariba, ‘Youth and Social Navigation in the Alavanyo and Nkonya Land Conflict in
Ghana’ (2023) 32 Nordic ] of African Studies 50, 52.

9 Gariba (n 8).

10 JA Gariba, ‘Appropriating Land, Worldviews, and Spiritual Navigation: The Dynamics
and Praxis of Everyday Life in the Alavanyo-Nkonya Land Dispute in Ghana’ (2017) 112
Anthropos 583.

Downloaded from Brill.com 04/30/2024 08:27:49AM

via en Access. This j n n access article distributed under the terms

AFRICAN JOURNAL OF LEGAL STODIES 16 (2054) %9254 R
https://creativecommons.org/licenses/by/4.0/



https://creativecommons.org/licenses/by/4.0/

32 AGYEI AND ODARTEY-WELLINGTON

the Bia District in the Oti Region and Hohoe Municipality in the Volta Region
respectively. They share a common boundary, part of which has become a
source of acrimony. The conflict between the two groups dates to the early part
of the 20th century when disputes arose around farmlands. Nkonya lies north
of Alavanyo, and the disputed land is approximately 6,460 acres.!! Until 2019
when Nkonya became part of the newly formed Oti Region, both communities
were part of the Volta Region, which lies east of the national capital, Accra.
In that previous regional construct, the Nkonya were a minority ethnic group.
Both communities are predominantly agrarian and while that has a bearing on
the stakes involved in the conflict, the disputed land has timber resources and
is also believed to be mineral-rich.2

Coleman writes that some conflicts have been intractable for centuries.!?
We place the Nkonya-Alavanyo conflict within this category. As noted by
Yakohene, ‘the maturation of the Alavanyo-Nkonya conflict and its ramifica-
tions for peace and stability in Ghana has been an issue of grave concern for
various political administrations over the years and concerned Ghanaians
in general.* This is consistent with the literature on intractable communal
conflicts as the communities appear to be caught in a vicious cycle of retal-
iatory attacks, some of which have resulted in fatalities and the halting of
socio-economic activities. Yakohene further argues that the various resolution
efforts have, however, been unsuccessful.!®> Accordingly, the conflict has ani-
mated Ghanaian research!6 and publications.1”

11 JA Gariba, The Nkonya-Alavanyo Land Dispute in Ghana: Land Struggle, Power and the
Challenges of Belonging (Yamens 2017).

12 ibid.

13 Coleman (n5) 533.

14  AYakohene, ‘Talking to the Other: Peacemaking in the Alavanyo and Nkonya Contflict’ in
L Darkwa, P Attuquayefio and A Yakohene (eds), Peacemaking in Ghana: Lessons Learnt,
Options for the Future (Imagine Communications Limited 2012) 55.

15  ibid.

16 See e.g., JA Gariba, ‘Land Struggle, Power and The Challenges of Belonging: the Evolution
and Dynamics of the Nkonya-Alavanyo Land Dispute in Ghana’ (PhD Dissertation, KU
Leuven 2015); JA Kpormasi, ‘Peace Building and Conflict Management: A Case Study of
Alavanyo and Nkonya Conflict’ (Master’s thesis, University of Cape Coast 2013).

17 See e.g., Gariba (n 8); PD Agyei, ‘Behind the Intractability of Communal Conflicts in
Africa: The Case of the Nkonya—Alavanyo Conflict in Ghana’ (2021) 27 Peace and Conflict:
J of Peace Psychology 620; EK Aning, ‘The Anatomy of Ghana's Secret Arms Industry’
in N Florquin and EG Berman (eds), Armed and Aimless: Armed Groups, Guns, and
Human Security in the ECOWAS Region (Small Arms Survey, Geneva 2005) 3—31; L Bedzra,
‘Conditions Militating Against Peace Process in the Alavanyo-Nkonya Area, Ghana’ 2019
1] of African Studies and Ethnographic Research 40; E Essel, Tmpact of Land Conflict on
Agriculture Production: A Case Study of the Alavanyos and Nkonyas of Ghana' (2018) 1
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The literature nuances understanding of the conflict, tracing its origins,
causes and effects (including hardship and threats to both local and national
peace and security), and resistance to resolution attempts. It also shows an
increasing State militarisation of the conflict. Within a militarist construct,
‘military power and force are used to resolve political and social problems.’8
Most of the authors of the literature are scholars or civil society activists who
embedded themselves in the conflict communities through field research, with
the aim not only to mobilise grassroots knowledge of the lived realities of the
people, but also to promote peace. This factor informs civil society discourses
that contribute to the conflict resolution narrative. The literature identifies as a
sticking point a series of court decisions that have favoured the Nkonya in their
litigation with the Alavanyo over the disputed land.

These works avoid being judgmental and nuance the fundamental ques-
tion of why decisions made by courts of competent jurisdiction have not been
enforced, although Ghana is a nation governed by the rule of law. As noted by
Yakohene ‘the lack of enforcement of the rulings and the inability or failure of
the agencies responsible for the enforcement created a derisory image of the
judicial system.'® There is an implication that the judicial system is to blame
for the failure of litigation to resolve the conflict. This paper provides more
detail about the court cases so that the evolution of the juridical discourse
associated with this conflict, as well as any contributions of the judicial system
to the intractability of the conflict, can be appreciated. Again, Gariba argues
that ‘in many cases it has been demonstrated that court verdicts are not final,
but are contingent on discourses of negotiation, contestation and the attempt
to draw on the past and drag it into the present to make one’s case. 2% In this
paper, we are interested in the discursive currents that compete with or com-
plement the legal discourse.

Another significant lesson from the literature is that State and civil society
attempts at mediation in the dispute shift the balance from the rights-based
focus privileged by the legal system to a needs/power-based focus. In the lat-
ter configuration, the parties are treated as stakeholders and their potential
abilities to impact the political calculus determines State policy. Mutual sat-
isfaction becomes a factor. For instance, when the government proposed at

Economic Sciences for Agribusiness and Rural Economy 182; DAK Penu and DW Essaw,
‘Geographies of Peace and Violence During Conflict: The Case of the Alavanyo-Nkonya
Boundary Dispute in Ghana’ (2019) 71 Political Geography 91.

18 ] Uyangoda, ‘Introduction, (2005) 20/21 no. 2/1 Asian Exchange 1, 2.

19  Yakohene (n14) 64.

20  Gariba (nu) 331
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a stakeholder forum in 2015 to appropriate the disputed land, the National
Democratic Congress (NDC) [one of the two dominant political parties, which,
at the time, formed the government in power] was the only identifiable group
with reservations, possibly due to potential electoral consequences in 2016.2!
As suggested by stakeholder theory, legitimacy of interest is not the only crite-
ria, as relative power and urgency become additional variables.?? Thus, while
the legal system has been held out as the proverbial strawman, we see the
potential for the argument that it is rather the political State which has failed
the Nkonya-Alavanyo conflict.

The futility of western conflict resolution mechanisms such as courts and
commissions of inquiry in Sub-Saharan Africa has been noted. For example,
Onwuzuruigbo’s?® work on the utility of traditional forms of conflict resolu-
tion in the face of otherwise intractable communal conflicts in neighbouring
Nigeria is instructive. However, as Onwuzuruigbo concedes, traditional or civil
society-based conflict management efforts are not necessarily guaranteed suc-
cess, as indeed, the Nkonya-Alavanyo case shows. Furthermore, the research
suggests courts in Sub-Saharan Africa have the capacity to resolve communal
conflicts, but there are caveats. There is a correlation between public trust of the
State establishment as a whole and the efficacy of courts in resolving commu-
nal conflicts.2* Furthermore, ‘inequitable governance of shared resources and
ambiguous court decisions can contribute to anger and frustration among the
disputants. Such perceptions of injustice and collective identities often overlap
and facilitate mobilization for collective action.?> Similarly, Crock et al?6 dem-
onstrate in their studies in Ghana and Cote d'Ivoire that while the courts are
critical in the resolution of communal conflicts, they require improvements

21 Ghanaweb, ‘State to Take Over Alavanyo-Nkonya Disputed Lands’ Ghanaweb (Accra,
13 May 2015) <www.ghanaweb.com/GhanaHomePage/NewsArchive/State-to-take-over
-Alavanyo-Nkonya-disputed-lands-358011> accessed 13 May 2021.

22 A Mitchell, R Bradley, and DJ Wood, ‘Toward a Theory of Stakeholder Identification and
Salience: Defining the Principle of Who and What Really Counts’ (1997) 22 The Academy
of Management Rev 853.

23 I Onwuzuruigbo, ‘Old Wine in New Bottle: Civil Society, Iko Mmee and Conflict Manage-
ment in Southeastern Nigeria’ (2011) 10 African and Asian Studies 306.

24  International Crises Group, ‘Reversing Central Mali’s Descent into Communal Violence’
(2020) Africa Report No. 293; K Petrova, ‘Floods, Communal Conflict and the Role of Local
State Institutions in Sub-Saharan Africa’ (2022) 92, Political Geography 102511; T Wig &
D Kromrey, ‘Which Groups Fight? Customary Institutions and Communal Conflicts in
Africa’ (2018) 54 JPeace Res, 415.

25  Petrova (n24) 4.

26 R Crook and others, ‘The Law, Legal Institutions and the Protection of Land Rights in
Ghana and Céte d’Ivoire: Developing a More Effective and Equitable System’ (2007) 1Ds
Research Report 58.
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and support. In other words, there are structural and systemic factors that
motivate the efficacy or otherwise of the judicial system in communal conflict
resolution. Thus, as a result of State institutional weaknesses, the International
Crisis Group reports of a situation in Mali similar to the Nkonya-Alavanyo
conflict as follows:

In the north of Koro cercle, the Dogon of Gondogourou and the Fulani of
Mbana have faced off for decades. Here, tensions between the two com-
munities stem from the Dogon farmers’ use of the Tolodié grazing reserve,
which the Fulani control. These tensions escalated in 2002, prompting
the Dogon to attack the Fulani village of Mbana, where they killed at least
five people including the village chief. Despite several court rulings, the
conflict was never resolved.2”

Furthermore, where other legal institutions such as customary courts compete
with the judiciary for authority, the latter have been found to be less effective
in resolving communal land conflicts.?8 As Eck notes, within that context, ‘the
uncertainty engendered by such a system also restricts the ability of security
forces to enforce decisions, compounding the incentives for groups to settle
disputes extrajudicially through violent vigilante measures.’?® Arguably, the
competition presented by the customary courts in Eck’s analysis could be
replaced by competition from other sources of power within society. Thus, the
argument that ‘when individuals can adjudicate in several fora, the authority
of any given forum is undermined by the existence of the others’° could be
applicable irrespective of the kind of fora engaged.

4 A Tale of Two Maps: the Anatomy of Nkonya-Alavanyo
Disputes in the Courts

The Nkonya-Alavanyo conflict dates back to colonial West Africa in 1904,
but the litigation begins with a tale of two maps: the 1905 Karte von Togo and
1913 Karte des Sechsherrenstokes purportedly made by Hans Griiner (some-
times spelt ‘Grunner’). Griiner served as an administrator in Misahohe, the

27  International Crises Group (n 24) 8.

28  Eck(n7).
29 ibid, 442.
30  ibid, 445.

31 Gariba (nn).
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trans-Volta district of German colonial Togoland, which now covers part of
the Republic of Togo as well as bordering areas in the Volta and Oti Regions
of Ghana. As part of his duties, he settled boundary disputes between com-
munities based on oral history and mapped out boundaries for administrative
purposes.3?

The litigation started with the case of P Kodjo v Prikutse and Others33 in
the Akpini Native Court B of Kpandu in February 1953. The plaintiff sought
a declaration of title to and recovery of possession of the land in dispute. In
addition to seeking injunctive relief against the defendants, the plaintiff also
sought damages from each defendant for ‘trespass wilfully committed on the
said land, to wit, by clearing and making cocoa farms thereon without the
knowledge and consent of the plaintiff’34

On 31 March 1953, the case was transferred to the Land Division of the
Supreme Court (High Court) of the Gold Coast (colonial Ghana). The list of
parties had expanded and the suit was now titled Paul Kojo Anane (Regent
of Nkonya Tayi) v Kwasi Asigbetse, Kosihu, Eugen Prikutse, Joseph Foli, Kokor
Sampede, and Aaron Tsiame Kuma.3> With a view to preparing a composite
plan to facilitate the adjudication process, the court ordered the parties to
file ‘the list of natural features, boundary marks, villages and farms which
each party wishes the surveyor to demarcate on the plan.36 When Kwamena
Bentsi-Enchill, plaintiffs’ counsel, filed their list on 8 July 1953, he hinged their
strategy on a map drawn by Griiner in 1913, Karte des Sechsherrenstokes, pur-
ported to demarcate boundary lines between the Nkonya and their Alavanyo
neighbours. For the plaintiffs, the discursive nodal point was the Griiner
Map and its corresponding concrete pillars erected to mark its boundar-
ies. In his Statement of Claim, the first plaintiff identified himself as ‘trustee
and Caretaker of all Nkonya Stool Lands’®” and claimed the land in dispute
as ‘the property of the Nkonya Tayi Stool.3® The first plaintiff identified the
defendants as ‘subjects of the Alavanyo Stool’ who had persistently committed
trespass on the said land ‘despite repeated warnings.® He claimed that many
attempts at traditional arbitration had come to naught.

32 P Nugent, Boundaries, Communities and State-Making in West Africa: the Centrality of the
Margins, vol 144 (CUP 2019), 212.

33 SuitNo.19/53.

34  ibid Writ of Civil Summons, 25 February 1953, para 2.

35  No.TL L119/1953 (High Court (Land Division) 1957).

36  ibid, Court Order, 8 June 1953.

37  Anane, Plaintiff’s Statement of Claim, 23 September 1953, para 1.

38  ibid para 2.

39  ibid para 4.
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When on 30 September 1953 the defendants complied with the order to
provide particulars of their boundaries, describing themselves as ‘subjects of
Alavanyo'#? the defendants located the property as falling within the boundar-
ies of Alavanyo Stool lands. In their Statement of Defence, they took issue with
the boundaries set forth in the Karte des Sechsherrenstokes. They claimed that
for between ‘50 to 72 years™! they had been in undisturbed occupation of the
land belonging to the Alavanyo Stool and thus disputed that their occupation
constituted trespassing. The defendants engaged in a series of Anya or Ntombe
trees, some of which were supposedly planted to demarcate boundaries drawn
by Griiner. The plaintiffs subsequently joined more parties to the suit, includ-
ing Nana Atakora 1v of Alavanyo Kpeme on the grounds that since the defen-
dants claimed to draw their title from the Alavanyo Stool, ‘the occupant of
the Alavanyo Stool must be joined [as a defendant] as being the party actu-
ally asserting an adverse title and certainly his interest will be affected by the
result of this action.#? As well, Nana Akotor Kwasi, paramount chief of Nkonya
joined as a co-plaintiff. The rationale for joinder was that ‘the Plaintiff sues
as the Regent of Nkonya Tayi, a Division of the Nkonya State, but the bound-
ary claimed by him is also a boundary of the Nkonya State and the Alavanyo
State.*3 The Akpafus and Santrokofis, neighbouring communities, were also
joined to the suit as co-defendants and co-plaintiffs respectively. This was now
effectively not just a case between individuals but between communities.

In his pleadings Atakora 1v asserted that there had been a 1905 Griiner
demarcation. The Nkonya, he alleged, ‘prevailed upon Dr Griiner to try and
vary that boundary but the co-defendant refused to have the 1905 boundary
varied.4* Indeed, Atakora 1v continued, the 1905 demarcation had been used
by ‘Captain Lilly, District Commissioner, in 1923'#> when another demarca-
tion took place. Atakora 1v claimed that the boundaries set out in the Lilly
assessment were subsequently used by the British colonial government in 1929
when part of the land was appropriated for the Togo Plateau Forest Reserve. He
claimed that he himself, together with the first plaintiff and chiefs of adjoining
communities were present when this demarcation took place, with none of
the parties opposing the said demarcation. To that extent, he argued, plaintiffs
were precluded from claiming adverse title. In turn, the plaintiffs pleaded that

40 Anane, Statement filed on behalf of the Defendants by Kofi Adumua Bossman Esg,
30 September 1953, para 1.

41 ibid, Anane, Statement of Defence, 16 October 1953, para 5.

42  ibid, Affidavit of PA Akuffo, 25 March 1954, para 3.

43  Anane, Affidavit of Nana Okotor Kwasi 11, 14 April 1956, para 2.

44  Anane, st Co-defendant’s Statement of Defence, 28 June 1956, para 4.

45  ibid, paras.
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it was the defendants who were precluded because ‘the Head Chief of Alavanyo
had accepted and acquiesced in the boundary demarcated by Dr Griiner, and
that in the enquiry set up to establish communal boundaries within the Togo
Plateau Forest Reserve all the parties acceded to the finality of the [1913] map
of Dr Griiner showing their respective boundaries.6

At trial, Godfried Kwamie testified for the plaintiffs that he was an inter-
preter for Griiner, who, in 1912, together with representatives of Nkonya and
Alavanyo, had ‘cut a boundary between Nkonya and Alavanyo’#” following a
boundary dispute between the two communities. Subsequently, in 1913, Griiner
had produced copies of a map of the boundary, and a copy was given to the
chiefs of each of the parties. He was not challenged on this on cross examina-
tion, with the legal implication that this narrative was admitted as fact.48

Another witness for the plaintiffs was Edward Norton-Jones, a former
District Commissioner, who, as Forest Reserve Settlement Commissioner in
1931, had managed the inquiry into the Togo Plateau Forest Reserve, to decide
the interests of the parties in the reserve. He denied the defendants’ claim that
Lilly had made a demarcation in 1923. He testified that all of the six states in
the area including Nkonya and Alavanyo ‘agreed with the boundaries as deter-
mined between themselves by Dr Grunner.4? He tendered a certified copy of
the ‘evidence and judgment of the Togo Plateau Enquiry’>° as well as the map
that was accepted into evidence during the investigation. This was the Karte
des Sechsherrenstokes. He submitted a copy of the Forest Reserve map, which
had been informed by and referenced the Karte des Sechsherrenstokes.

The Norton-Jones’ testimony was important for several reasons. One was
that it showed that the Karte des Sechsherrenstokes was not in the exclusive
possession of the Nkonya: colonial government officials had access to copies of
the map. Second, it established the accuracy of the map vis-a-vis physical spa-
tial elements. The principal witness for the defendants, Winifried Dornya, the
‘Alavanyo Stool Father and Caretaker of Alavanyo Stool Lands,! insisted that
the only Griiner map recognised by the Alavanyo was drawn in 1905, and that
there had been no subsequent demarcation in 1913. He tendered a copy of the
Karte von Togo that the Alavanyo argued had been prepared by Griiner in 1905.
Counsel for the plaintiffs attacked the date of the Griiner survey and while
Dornya conceded that all the parties to the Forest Reserve Settlement had
agreed on boundaries, he argued that no map had been used in that instance

46 Anane, Notice of Amendment of Statement of Claim, 5 October 1955, para 1.
47  Anane, Record of Proceedings, 25 April 1957, para 45.

48  Wiafe v Kom (1973) 1 Ghana Law Reports 240 (High Court of Ghana).

49  Anane (n 47) para 35.

50  ibid 26 April 1957, para 45.

51 ibid 16 May 1957, para 5.
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and his side had confused all references to a map with the Karte von Togo. He
testified that he was nine years old in 1905 when Griiner demarcated boundar-
ies for the map that he had tendered in court and was present when Griiner
handed this to the chief of Alavanyo. Though he also tendered a copy of the
1913 map, he argued that the Alavanyo had only acquired it from the open mar-
ket just four years prior. He however contradicted testimony in his evidence in
chief by conceding on cross examination that a survey had taken place in 1913
but he insisted that the Alavanyo side had not participated in this survey.

When counsel for the parties addressed the court after closing their respec-
tive cases, Charles Hayfron-Benjamin, as counsel for the defendants, raised a
few points. One was that ‘even if the boundary was judicially decided, what is
the equitable ground to prevent the defendants from entering upon the land
in respect of which they had never been prevented from farming thereon?’>2
In response, counsel for the plaintiffs declared that ‘the plaintiffs will not press
for the reliefs of damages for trespass, nor for injunction, nor for recovery of
possession if the court were to find in their favour their boundary as claimed.’>3
In effect, counsel for the defendants had urged, and his opponent had con-
ceded, a certain degree of fluidity, whereby the plaintiffs would not physically
assert ownership even if victorious. In other words, they would not seek to
remove the defendants or preclude their access to the land as the defendants
had established farms on the disputed land. Neither would the plaintiffs seek
pecuniary damages.

In the early days of Ghanaian postcolonial statehood, Justice William van
Lare delivered judgment on 24 May 1957, and found in favour of the plaintiffs.
The deciding factor was the nexus created by Norton-Jones’ testimony between
the Karte des Sechsherrenstokes and the approbation of boundaries on this
map by the parties when they appeared before the Togo Plateau Forest Reserve
Settlement Enquiry in 1931. Van Lare J (as he then was) dismissed claims that
all references to a Griiner Map were to the Karte von Togo. He rejected Dornya’s
evidence in favour of Norton Jones, describing the former as giving evidence
‘from slippery memory of events of his personal knowledge when he was a
child of g years’>* Overall, this trial was unremarkable. All the parties had
opportunities to prosecute their cases and to obtain witnesses and evidence.
All the parties had the benefit of experienced counsel. The resulting judgment
was clearly laid out with reasons.

Less than a week later, the Alavanyo appealed to the Court of Appeal. Their
third ground of appeal was that ‘... the alleged Gruner boundary of 1913 being

52 ibid 17 May 1957, para 30.
53  ibid 17 May 1957, para 50.
54  Anane, Judgment, 24 May 1957, 4.
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hypothetical and unsurveyed, the learned judge was wrong in accepting it as
a correct and accurate boundary between the parties.5® The sixth ground of
appeal was that ‘because the Griiner boundary of 1905 represents the correct
boundary between the parties, the learned trial judge should have accepted the
same as valid.®¢ The Alavanyo retained Edward Akufo-Addo, a senior member
of the bar, as appellate counsel. This appeal was dismissed by a three-member
panel of the Court of Appeal presided by Granville-Sharp JA on 8 June 1959.
Dismissing the Karte von Togo as a Griiner map defining respective communal
boundaries, the court affirmed the trial judgment and noted as follows:

Having found as a fact and as we have pointed out there is ample evi-
dence to support the finding that it was the 1913 plan that the Defendants
agreed in the 1931 Enquiry as forming the boundaries in question, we
agree with the learned trial judge that the Defendants are estopped per
rem judicatam by the judgment in that Enquiry from raising again the
question of their boundaries.>”

The Nkonya victories did not translate into a change in the status quo because
the farmers who drew the title from Alavanyo refused to recognise the title
of their Nkonya landlords. In November 1961, the Nkonya issued writs against
the Alavanyo and their tenants at the High Court.>® Once again, the Alavanyo
strategy was to undermine the Karte des Sechsherrenstokes. This was unsuc-
cessful and as Justice George McVane Francois stated on 11 December 1970
when he delivered judgment, ‘the impression one is left with is a strenuous
bid by the defendants the Alavanyos to discredit once more the Griiner plan of
1913. I regret this third throw of the dice cannot yield the desired bonanza.59
Francois J (as he then was) had the benefit of an important piece of evidence.
At the early stages of the trial, an order had been made for a physical mapping
of the Griiner 1913 plan onto the land and this had been done by a licenced
surveyor to facilitate the re-erection of pillars to confirm the accuracy of the
Griiner boundary demarcations. The surveyor had concluded that the natural
features on the Karte des Sechsherrenstokes accorded with the reality on the

55  Kwasi Asigbetse and Others v Paul Kojo Anane and Others, Notice of Appeal, 29 May 1957,
para 3(3).

56  ibid para 6.

57  Kwasi Asigbetse and Others v Paul Kojo Anane and Others [1959] Court of Appeal Civil
Appeal 12/1959, Judgment, cited at Agya-Atta and Others v Foli and Others [1971] High
Court L27-35/61, 21.

58  Agya-Atta and Others v Foli and Others [1971] High Court L27-35/61.

59  ibid17.
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ground. The judge said ‘a cursory inspection of the surveyor’s plan would show
that the defendants’ suggestions could hardly be tenable.6? The surveyor’s
plan and his testimony, which had been incorporated into the record by con-
sent of the parties, put the issue of the boundary lines ‘beyond the periphery of
dispute.®! The judge had harsh words for the Alavanyo side:

The Plaintiffs secured title in the High Court judgment of van Lare J. The
resistance of the Defendants thereafter was a defiance of the Plaintiffs
and a challenge to their title. The Defendants’ refusal to attorn tenancy
and their several acts of brigandism resulting in the death of one farmer
of the Plaintiffs’ clan is a matter for serious consideration.52

The judge, however, noted that,

other matters have an equal claim to consideration. Not the least is that
of ensuring amity between contiguous neighbours.... When the cleavage
as in this case takes a tribal hue, it is the duty of the court to minimise
as far as is legally possible any trial effects and procure the much-desired
homogeneity that the country cries for.63

The Alavanyo appealed against Francois’ judgment. They argued that the
plaintiffs, having abandoned their reliefs for perpetual injunction and recov-
ery of possession in the trial before van Lare J in the 1950’s, Francois should
not have entertained a suit in which they sought to engage these reliefs as this
would offend against the res judicata principle (a legal principle established to
prevent a multiplicity of suits and prevent a party from being unduly vexed).
The Alavanyo also disputed the accuracy of the land survey. This appeal was
determined on 4 December 1975 by a three-member panel, Amissah JA pre-
siding. The court in Foli and Others v Agya-Atta and Others5* sided with the
Nkonya, saying that although they abandoned those reliefs in the first trial,
it could not be said that their right to pursue said reliefs was extinguished.
Furthermore, once some of the Alavanyo tenants refused to recognise the title
of their Nkonya landlords, a fresh cause of action accrued. What Amissah said
to sign off on his judgment was, however, instructive:

60  ibid.

61 ibid.

62  ibid 21

63  ibid.

64  Foli and Others v Agya-Atta and Others [1975] Court of Appeal Civil Appeal 112/74, 1976 1
Ghana Law Reports 194.
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The dispute between the parties has been prolonged and marked by vio-
lent incidents. Francois ] was generous enough to allow the Defendants
time within which to come to terms with the Plaintiff. I will endorse
this approach. I would however like to add that the intransigence of
the Defendants could be partly due to what on the record seem to be
somewhat harsh terms demanded by the Plaintiffs of others as a condi-
tion for agreeing to their continuation on the land. The plaintiffs will be
well-advised to consider whether these terms are justified or fair in the
present day and age.5°

The final court decision relating to the conflict was The Republic v Stool Lands
Boundaries Settlement Commission: Ex Parte Agya-Atta. This suit was initiated
in the High Court by the Nkonya following a decision made by the Stool Lands
Boundaries Settlement Commission in 1980 requiring a demarcation of the
land in dispute. The Alavanyo had petitioned the commission, an administra-
tive tribunal, to determine some of the boundaries between the Alavanyo and

Nkonya Stools. The Alavanyo had expended their judicial appellate options
when the Court of Appeal (the highest court of the land at the time) decided
Foli v Agya-Atta. Taking the Stool Lands Boundaries Settlement Commission

route was, therefore, a means to re-litigate the matter and the Nkonya pressed
this fact. Although the commission found in favour of the argument made
by the Nkonya, it nonetheless ordered a physical demarcation of the boundar-
ies. The Nkonya, therefore, went to the High Court to quash the order, realising
the tactical advantage that it gave the Alavanyo, who, in essence, would have
succeeded in re-litigating the matter by other means despite being bound by
previous court decisions. Justice Cecelia Koranteng-Addow found in favour of

the Nkonya, noting:

65

The Court of Appeal is a superior court and its judgments in these cases
have not been discharged, therefore they are of full force and validity.
A court of inferior jurisdiction cannot pronounce against its validity ...
The learned Commissioner after he ruled that the matter was res judi-
cata, proceeded and ordered physical demarcation of the boundaries on
the grounds that he found variation in the plan made by the surveyor
whose demarcation the High Court had accepted and which the Court
of Appeal had affirmed. I think that after the learned Commissioner
had ruled that the matter was res judicata, he became functus officio and
could not make any order which obviously contradicts the judgments of

ibid 203.
Downloaded from Brill.com 04/30/2024 08:27:49AM

V1% ORFRICAN JOURNAL OF TEEAT STUDTHS 16 (2024) 29554 Lo

https://creativecommons.org/licenses/by/4.0/



https://creativecommons.org/licenses/by/4.0/

JUDICIAL RESOLUTION OF THE NKYOYA-ALAVANYO COMMUNAL CONFLICT 43

the Superior Court ... It was made in excess of jurisdiction and certiorari
will lie to quash it.66

Therefore, as the Nkonya have argued, ‘the decision of the Court of Appeal has
not been disturbed by any other courts’67 This legal finality notwithstanding,
the conflict continues, often spilling out of the disputed farmlands and forests
into townships, sometimes far from the disputed area, contrived as rationalisa-
tion for unrelated parochial objectives by spoilers®® or conflict opportunists.?
It has survived sixteen postcolonial political administrations, nine of them fol-
lowing Ex Parte Agya-Atta. Despite the divergent positions the parties hold,
they agree that the conflict has resulted in small arms proliferation, loss of
lives, and disruption of economic development.”®

5 Analysis and Discussion

The copious references to court proceedings in the preceding section illustrate
that the grievances between the Nkonya and Alavanyo have been comprehen-
sively aired within the Ghanaian judicial system. The courts have been deci-
sive on the matter. A widely quoted letter that Togbega Tsedze Atakora vi1I,
paramount chief of Alavanyo, published in the Ghanaian Times in 19977 did
not imply that his side had won three court victories against the Nkonya (as
interpreted by some of the literature) but rather that Griiner maps had been
recognised as possessing frailties in three decisions.”? For clarity, we repro-
duce below the dictum of Justice Francois (who had decided Foli in favour of
the Nkonya based on the Griiner Karte des Sechsherrenstokes in 1970 and was
now a Justice of the Supreme Court) when he wrote the unanimous Court of
Appeal decision in Akoto 11 v Kavege regarding a Griiner map on 25 April, 1985:

66  The Republic v Stool Lands Boundaries Settlement Commission, Ex Parte Agya-Atta [1980]
High Court Misc No. 91/1980, 2.

67  Nkonya Traditional Council, ‘Invitation to Meeting: Re Nkonya-Alavanyo Clashes’ (29 July
1983, 2).

68  Yakohene (n14) 62.

69  Nkonya Traditional Council (n 67) 2.

70 See e.g., A Klutsey, Peacebuilding at the Edge of Death: Overcoming the Challenges of the
Over Ninety Years Bloody Alavanyo and Nkonya Conflict (Youth for Peace and Security
Africa 2018).

71 Atakoravil, ‘Nkonya-Alavanyo Land Dispute’ Ghanaian Times (Accra, 15 February 1997) 6.

72 See Nana Akpandjav Fiaga Egblomesse, [1939] West African Court of Appeal Privy Council
Appeal No. 56, 5 wacA Report 10; Kponuglo & Others v A Kodadja, 2 WACA Reports 24
(West African Court of Appeal 1934); Akoto 11 and Others v Kavege and Others, 365.
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The courts of this country have not given the Grunner plan unreserved
approval. As the learned judge rightly stated, Kponuglo v Kodadja (1933)
2 WACA 24 held that the Gruner map ‘only enjoys a presumption of cor-
rectness which may be rebutted by other evidence. That Privy Council
judgment also held that ‘it would not be safe to draw an inference from
it regarding the tribal boundaries now in dispute. This condemnation
stemmed from the map’s inaccuracies. The map was rejected as unreli-
able also in Akpandja v Egblomesse (1939) 5 WACA 10.73

Griiner himself testified in respect of his maps that ‘corrections have to be
made from time to time.”* However, what Francois JSC stated was not a total
disqualification of all Griiner maps but rather, a qualification of the weight to
be placed on them. He meant that a map, without more, was insufficient to
tip the balance of proof. However, van Lare | (as he then was), in Anane, relied
on the Griiner map as well as other corroborating evidence. In Agya-Atta,
Francois J (as he then was) did the same. The dictum in Akoto 11 is reflective
of the conduct of all the Nkonya-Alavanyo cases. If the two cases referenced
in Akoto 11 were of relevance to the Alavanyo side, it is unusual that they did
not attempt to leverage them in their cases against the Nkonya. In that vein,
it appears that a letter written in August 1996 by Atakora viI to the Mireku
Committee (set up by the government to mediate between the parties in 1995)
protesting its interpretation of the relevant case law conflated different Griiner
maps.” As well, the chief interprets a comment purportedly made by the com-
mittee in an interim report in 1995 about its inability to overturn judicial deci-
sions as acknowledgement of ‘the inaccuracies in the 1913 Griiner Map.”¢ This
conflicts with the committee’s recommendation in its final report that ‘the
1913 Grunner Map be translated on the ground’ to indicate ‘without an iota
of doubt the traditional boundaries accepted by the courts.”” In any event,
what the literature, popular and academic, fails to account for is that following
its interim report, the committee, bemoaning ‘four deaths’ consequent to the
conflict at the time, had clarified that:

73 Akoto 11 and Others v Kavege and Others (1985) 1984—86 2 Ghana Law Reports 365 (Court
of Appeal), 379.

74  Nana Akpandja v Fiaga Egblomesse [1939] West African Court of Appeal Privy Council
Appeal No. 56, 5 waca Report 10, 14.

75  Atakora vii, ‘Alavanyo-Nkonya Reconciliation Committee — Submission of Final Report’ 3.

76  Atakoravii (n71)6.

77  AK Mireku and others, ‘Final Report by the Alavanyo-Nkonya Reconciliation Committee
on Alavanyo-Nkonya Dispute’ (1996).
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The legal counsel we had was that to go by our proposal was tantamount
to re-opening the boundary dispute which the courts had already given
judgment based upon Dr Gruner’s demarcation map of 1913. It was clear
from this legal advice that the committee’s proposal of the two parties
cutting demarcating paths would compound and confuse the already
explosive impasse between the two traditional areas because we are not
legally competent to set aside the judicial decisions that by the records
tendered to us at the hearing appears to have been exhausted.”®

The Alavanyo leadership was not pleased, in part because due to sentiments
expressed by committee members during hearings, they had expectations that
this would be an appellate forum to either litigate what they believed were
weaknesses in the relevant jurisprudence or chart a course outside the bound-
aries set by the court decisions.”®

Our foregoing analysis highlights the legal source of the sense of injustice
harboured by the Alavanyo as it will appear that the Nkonya have prevailed
in court due to technicalities and judicial discursive inconsistency. As well,
Francois JSC could have distinguished Akoto 11 (and cases in which a Griiner
Map had been rejected by the courts) from the Nkonya-Alavanyo cases or cases
in which a Griiner plan had been affirmed. His dictum in Akoto 11 integrated
only the Griiner-skeptic decisions, and standing alone, gives the impression
that Ghanaian jurisprudence has exclusively rejected the Griiner plan. Thus,
instead of a homogenous discourse of justice, the judicial process has pro-
duced a polysemic discourse of both justice and injustice that, in turn, is har-
nessed in the service of partisan discourses.

Even if polysemic, the courts have produced a juridical discourse on the
Nkonya-Alavanyo issue. But is this the only discourse? Foucault problema-
tises a contestation of discourses in his theories on penal regimes8® and
power/knowledge relations.®! Power privileges certain ‘knowledges’ in the
context of a hegemonic contestation between ‘erudite’ and ‘disqualified’
knowledges.82 Justice is open to definition by different discourses. Which dis-
course is deemed meaningful or worthy of approbation is itself a corollary of
power relations. We note Laclau and Mouffe’s conceptualisation of discourse

78  AK Mireku and others, ‘Alavanyo-Nkonya Reconciliation Committee Meeting at Kpando
on Thursday’ (15 August 1996).

79  Atakoravii, ‘Alavanyo-Nkonya Reconciliation Committee — Submission of Final Report.

80  Foucault, Discipline and Punish: The Birth of the Prison (n1).

81 Foucault, Power/Knowledge: Selected Interviews and Other Writings, 1972-1977 (n1).

82  ibid 83.
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articulation.®? It provokes the question: what discourses are in existence and
what are their nodal or mobilising points? What is included or excluded in
how the reality around an issue is constructed as discourse or spoken about?
We argue that apart from the juridical discourse, three other discourses are at
play. One is governmental discourse emanating from State authorities, the sec-
ond is civil society discourse (from NGO and academic activities etc.) and the
third is ‘partisan’ discourse emanating from the lived realities of the Nkonya
and Alavanyo.

For the average Nkonya, the Nkonya have won all the court cases and thus
are legitimate owners of the land in dispute. As an interviewee puts it:

There were series of court actions until 1975 when the final settlement
came in. At that time, the boundary demarcated by the Germans had
been accepted by all the six communities and all of us were asked to stick
to the Griiner boundary. Then, the ownership of the land was determined
that the land belonged to the Nkonya citizens. There was an injunction
order also that no citizen of Alavanyo should cross the boundary into the
land again. So the paramount chief of Alavanyo at the time Togbe Anku
Atakora also accepted and he was even given land to farm on. But in 1983,
he was overthrown by the youth who argued they were going to forcefully
take over the land.84

Another Nkonya interviewee said:

We have suffered from the hands of the Alavanyos for a very long time.
The truth of the matter is that they openly defy court orders, enter our
lands, cut down our timber, destroy our food crops and cocoa and yet
walk freely afterward.8>

Thus, to the Nkonya, ‘legal victory’ has not translated into ‘social victory’ (‘the
right to own and use the land in dispute’).86 The Alavanyo, on the other hand,
reject the judicial discursive closure privileged by the Nkonya, framing the judi-
cial outcomes as a miscarriage of justice. Consequently, they reject the Karte
des Sechsherrenstokes and/or implications of rulings based on it and frame the

83  E Laclau and C Mouffe, Hegemony and Socialist Strategy: Towards a Radical Democratic
Politics (2nd edn, Verso 2001).

84  Interview with Nkonya-Tayi participant (January 2014).

85  Interview with Nkonya-Tayi participant (January 2014).

86  Gariba (n 8) 55.
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rejection around the notion of injustice. The statements below underscore the
Alavanyo sentiment:

But you can refer to so many cases even to the Privy Council that one
party wanted to use the Gruner map and they were told that because
of its deficiency, it cannot be accepted ... So many of them ... So we ask
where is the justice?8”

Some Nkonya-Tayi people took some people from Alavanyo to court.
The case was decided in their favour. I'm stressing this point: they took
some individuals of Alavanyo Kpeme to court and not the entire Alavanyo
to court. Today the Nkonya people want to use that judgment to say that
all Alavanyo lands belong to them.88

While this is not an accurate reflection of the litigation, it mirrors comments
reportedly made by Atakora viI challenging those who suggest that the Nkonya
and Alavanyo stools have litigated over any matter in court to come forward
with evidence of the litigation.8? This elides the fact that both traditional
authorities have indeed been parties to the boundary litigation (as we illus-
trate through the historical record). For the Alavanyo, the judgments, there-
fore, constitute an existential threat to nationhood. The reality constructed
by the partisan narrative is that the Nkonya are using the decisions to claim
all Alavanyo lands rather than some acres. This is a key to understanding the
conflict. As such, we argue that the juridical discourse which was supposed
to settle the conflict could not yield the preferred dividend because the court
decisions have been framed in (in)justice terms — both in the distributive and
procedural sense — within partisan discourses.

87  Interview with Alavanyo participant (June 2019).

88  Interview with Alavanyo participant (June 2019).

89  See F Ohene, ‘Response to Togbe Tsedze Atakora’s Comment On Nkonya / Alavanyo
Conflict’ (Modernghana.com, 30 January 2015) <www.modernghana.com/news/595522
/response-to-togbe-tsedze-atakoras-comment-on-nkonya-alava.html> accessed 16 Febru-
ary 2023. The fog of war around the various suits is not exclusive to the Alavanyo. Despite
evidence in this paper to the contrary, following clashes in April 1983 the Nkonya Tra-
ditional Council argued, ‘Before and after the issues from the land dispute were finally
resolved by the Appeal Court, there had been no violent clashes between any sections
of the people of the two traditional areas until the recent clashes ..." (Nkonya Traditional
Council, ‘Invitation to Meeting, 2). In fact, the Nkonya leadership once suggested that the
two communities ‘had been at each other’s throats only since 1983’ (Nkonya Traditional
Council. 2006. ‘Presentation by the People of Nkonya in Respect of the Nkonya and Ala-
vanyo Peace Negotiation Process. Kpando, Ghana, 1).
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For the Nkonya, if the Alavanyo have not complied with the existing court
rulings, it suggests that there are extrajudicial options available which they
seek to leverage.®® They raise the question why the State has failed to ensure
compliance with court judgments, rather than ad hoc law enforcement deploy-
ments in response to outbreaks of conflict.9! A classic example is the arrest and
subsequent arraignment before court of some 40 people including both para-
mount chiefs of Nkonya and Alavanyo following a clash in 1983.92 The Nkonya
have, therefore, been leery of mediation efforts, viewing them as vehicles for
upending the court decisions.?3

State authorities appear to have taken the position that the dynamics favour
diplomatic solutions such as mediation, rather than enforcement of court deci-
sions. Governmental discourses have thus been ambivalent with respect to the
judicial decisions. Yet, when there is political will, it is not unusual for the
Ghanaian State to intervene through law enforcement to ensure that parties
in communal conflicts adhere to judicial or quasi-judicial decisions in the
interests of public safety.% In contemporary times, State intervention in the
Nkonya-Alavanyo conflict has been through the establishment of mediation
committees such as the GK Acquah Committee of 1992, SK Mireku Committee
of 1995, and the Nkonya-Alavanyo Conflict Mediation Committee of 2004.
State intervention has also been through law enforcement action against crim-
inal acts, though increasingly, this aspect of enforcement has taken the guise
of militarisation. In January 2015, then Vice President Kwesi Amissah-Arthur
personally headed a mediation effort, the highest-ranking State official to
be directly involved in mediating between the two parties.?> Parliament has
also been engaged in mediation efforts.%6 Sometimes, the mediation efforts
have been in concert with civil society, such as the clergy and NGOs (e.g. the

9o  Nkonya Traditional Council, ‘Invitation to Meeting’.

91  Agyei(n1y).

92 West Africa, ‘Alavanyo, Nkonya Clash’ West Africa (London, 27 June 1983) 1528.

93  Nkonya Traditional Council, ‘Presentation by the People of Nkonya in Respect of the
Nkonya and Alavanyo Peace Negotiation Process’ (Kpando, Ghana, 2006).

94  Seee.g. Frimpong, ED ‘Purported Enskinment of New Bawku Naba Illegal Govt’ (Graphic
Online, 15 February 2023) <www.graphic.com.gh/news/general-news/purported-installa
tion-of-new-bawku-naba-illegal-govt.html> accessed 16 February 2023; Myjoyonline.com,
‘Bimbilla: Security Moves to Block Celebration of Damba Festival' (Myjoyonline.com,
20 November 2018) <www.myjoyonline.com/bimbilla-security-moves-to-block-celebra
tion-of-damba-festival> accessed 23 April 2022.

95  Myyoyonline.com, ‘Veep Tells Alavanyo, Nkonya Residents Gov’t Won't Tolerate any More
Violence’ (Myjoyonline.com, 9 January 2015) <www.modernghana.com/news/591082/veep
-tells-alavanyo-nkonya-residents-govt-to.html> accessed 23 April 2022.
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Downloaded from Brill.com 04/30/2024 08:27:49AM
via OA;:Aen A(:é: SS. (‘5his iianocipen aé: essS articlesdli(i;(iﬁutégi %ndeg the terms
FRI N JOURNAL LE L STUDIE % g 9—4.8 license.

https://creativecommons.org/licenses/by/4.0/



https://creativecommons.org/licenses/by/4.0/

JUDICIAL RESOLUTION OF THE NKYOYA-ALAVANYO COMMUNAL CONFLICT 49

Nkonya-Alavanyo Conflict Mediation Committee of 2004), and increasingly
this is coordinated by the statutory Volta Regional Peace Council.%7

The discursive nodal points privileged have been peace, criminal law, and
militarisation®® and the court decisions have been treated with scepticism. For
example, when, at the request of the Alavanyo Youth Association,% the office of
the Head of State struck a committee under Justice Acquah in November 1992
to resolve the conflict, its terms of reference included ascertaining the authen-
ticity of the Griiner map and whether there existed more credible alterna-
tive maps.!° The import of these terms of reference have eluded previous
scholars.1°! Given the fact that the validity of the Griiner Map and the actual
boundary lines had been determined by courts of competent jurisdiction, this
was a thinly veiled extrajudicial act. Characteristic of the military dictatorship
at the time,!92 this was an ultra vires disregard for the rule of separation of
powers, and potentially, constituted contempt of court to the extent that it
undermined and attenuated judicial authority. Indeed, Koranteng-Addow ]
in Ex Parte Agya-Atta had prevented the Stool Lands Boundaries Settlement
Commission from undertaking a similar though relatively less problematic
expedition. As the chairperson of the Acquah Committee was a judge, it is
no surprise that the committee could not deliver on what was potentially an
unlawful mandate.!%3 This, however, suggests State reticence to enforce court
decisions and a desire to find what it considers alternatives that would be less
provocative to the Alavanyo. As such, governmental articulations barely men-
tion the role of the State in the enforcement of the judgments.

Similarly, in 2015, the State announced plans to compulsorily acquire the
disputed land for use as a military training base,'%4 a policy reiterated by a

97  Klutsey (n 70).

98  Penuand Essaw (n17).

99  Gariba (n1)168.

100 Daily Graphic, ‘C'Tee on Alavanyo, Nkonya Land Dispute’ Daily Graphic (Accra, 7 Novem-
berigg2) 8.

101 See e.g. D Tsikata and AW Seini, Identities, Inequalities and Conflicts in Ghana. Centre
for Research on Inequality, Human Security and Ethnicity (Oxford, UK 2004); Yakohene
(n14); Gariba (n ).

102 SO Gyandoh Jr, ‘Popular Justice and the Development of Constitutional Orders in Sub-
Saharan Africa’ (1988) Third World Legal Stud 139.

103 Tsikata and Seini, Identities, Inequalities and Conflicts in Ghana.

104 Tvgnetwork.com, ‘Military Base to be Established on Alavanyo-Nkonya Border’ (Tv3net-
work, 10 January 2015) <www.ghanaweb.com/GhanaHomePage/NewsArchive/Military
-base-to-be-established-on-Alavanyo-Nkonya-border-342031> accessed 28 August 2021.
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different administration in 2017.19% This is in line with one of the Mireku
Committee’s recommendations and marks an increasing militarisation of State
intervention in the conflict. It is not surprising that traditional leaders of both
communities expressed reservations about the proposed compulsory acqui-
sition, since both sides still lay claim to the same land.1°¢ When the matter
is discussed in Parliament, it is a blamestorming between respective political
representatives of both sides, ending with platitudes for peace and commit-
ments to mediation, with no mention of the court decisions.l°” When Vice
President Amissah-Arthur addressed the parties at Kpandu in January 2015, he
was flanked by a phalanx of senior security officials and armed troops in tacti-
cal fighting vehicles. He stressed the dominance of State power and cautioned
parties against plans of prevailing through violence,°® but did not exhort
adherence to court decisions.

Militarisation of the conflict is, however, potentially inimical to sustainable
peace and local development, and is disruptive to the social ecosystem. For
example, the share of development funds earmarked for local administrative
bodies by central government between 20112015 was applied to supporting
the military detachment deployed to the area, rather than socio-economic
development projects.'% Militarisation also obfuscates conflict root causes and
attenuates discursive space for resolution.!9 As well, it stokes the discourses of
violence and small arms proliferation characterising the conflict.!!! As the mili-
tary is not primarily a law enforcement agency, involvement in these internal
security operations also ‘leads to blurred responsibilities, instances of abuse
and the excessive use of force’ and a continuous militarisation of civilian State
functions.'? And to the extent that militarisation is often linked to impunity,13

105 ] Nyabor, ‘Gov't to Use Disputed Nkonya-Alavanyo Land as Military Base’ (Citifinonline,
8 June 2017) <http://citifmonline.com/2017/06/govt-to-use-disputed-nkonya-alavanyo
-land-as-military-base/> accessed on 20 January 2020.
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Third Parliament (ed. Ghana Publishing Corporation, Accra 2003), 1460.
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109 Personal Communication with K Abrampah, former Chief Executive, Jasikan District
(15 August 2022).

110 Penuand Essaw (n17).
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Protect: Ghana and India in United Nations Peacekeeping’ (Danish Institute for Interna-
tional Studies 2020) 2020:04, 43.
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from Latin America’ (2021) 19 Perspectives on Politics 519.
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it is not unusual for militarised security elements to become embedded in the
illegal economic activities operated by conflict entrepreneurs such as canna-
bis plantations, logging and small-scale gold mining.'* For all of the forego-
ing reasons, military involvement in Ghanaian internal security operations
has been criticised.!'>

What about civil society discourses? As has been mentioned, we include
in this category recommendations made by researchers, all of which privilege
the peace discursive nodal point. As well, Yakohene!!® chronicles the work
of the West Africa Network for Peacebuilding within the construct of the
Nkonya-Alavanyo Conflict Mediation Committee and its Joint Consultative
Committee inaugurated in 2004 as a government initiative to harness
the capabilities of the clergy and NGos. Klutsey!!” narrates his grassroots,
shoestring-budget mediation efforts. For all these efforts, peace and amicable
settlement appear to be the discursive nodal points. As Klutsey put it, ‘peace
should take a priority over enforcement of judgments’'® However, the civil
society articulation of this nodal point is not a cavalier dismissal of the impor-
tance of court decisions, contrary to what some Nkonyas might suspect.!?
Rather, it is a pragmatic position overdetermined by the conjuncture of gov-
ernment policy. Klutsey explains that ‘court judgments are only useful if the
State has the capacity to enforce them for or against parties.’20 Klutsey’s obser-
vations about the weakness of State law enforcement power are illustrated by

114 The following stories are instructive: GNA, ‘GAF Probes Alleged Military Protection for
Illegal Miners’ Ghana News Agency (Accra, 23 January 2021) <https://gna.org.gh/2021/01
/gaf-probes-alleged-military-protection-for-illegal-miners/> accessed 27 October 2022;
D Adogla-Bessa, ‘V/Regional Police Commander Transferred after Alavanyo Clashes’
Citinewsroom (Accra, 21 January 2019) <https://citinewsroom.com/2019/01/v-regional
-police-commander-transferred-after-alavanyo-clashes/> accessed 27 October 2022;
Ghanaweb, ‘Queen Mother Accuses Police of “ganja” Farming in Alavanyo’ Ghanaweb
(Accra, 7 March 2019) <https://mamagaametor.org/elementor-521/> accessed 28 October
2022; F Duodu, ‘Shooting Report “Explosive” To Be Made Public’ DailyGuide (Accra,
2 March 2019) <https://dailyguidenetwork.com/shooting-report-explosive-to-be-made
-public/> accessed 28 October 2022.

115 P Albrecht, F Aubyn and F Edu-Afful, ‘HALT and VANGUARD: Two Military Operations in
Ghana and Their Consequences’ (Danish Institute for International Studies 2021); GNA,
‘cpD-Ghana Appalled by Conduct of the Military Officers in Ashaiman’ Ghana News
Agency (Accra, 15 March 2023) https://gna.org.gh/2023/03/cdd-ghana-appalled-by-con
duct-of-the-military-officers-in-ashaiman/ accessed 10 April 2023.
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a September 2020 incident during which elements seeking the secession of
parts of the Volta Region seized control of police stations, vehicles and weap-
ons, governmental facilities, and highways in the region.!2!

The ultimate guarantor of juridical discourse is the political State as holder
of the monopoly over legitimate use of force. Outside the courtroom juridi-
cal discourse loses its power without the support of the political State. To be
sure, the State has deployed law enforcement to the area to protect lives and
property, but not to enforce the court judgments. The governmental, civil
society, and partisan discourses are sustained by respective power dynam-
ics. Realpolitik and expediency sustain the governmental and civil soci-
ety discourses. There is also a political calculus to be made. As recorded by
Yakohene,'?? the 2004—2006 mediation attempt revealed a political element
in which historically, political partisan elements had leveraged the conflict for
votes. As the Nkonya were a minority in the Volta Region, it is conceivable that
their interests could be marginalised. Community loyalty and the activities of
‘spoilers,123 or elements that stoke the conflict for material gain, sustain par-
tisan discourse. A Daily Graphic story in April 1983, for example, reports the
stabbing of the paramount chief of Alavanyo by his own subjects for prevent-
ing them from attacking the Nkonya.!?# The chief petitioned the State over his
assault and subsequent overthrow to no avail.1? Thus, like governmental dis-
course, partisan discourse admits of expediency as it energises vigilante extra-
judicial action as self-help.126

6 Conclusion and Suggestions

As of March 2023, Nkonya and Alavanyo remain under a State-imposed dusk-
to-dawn curfew, one of the public safety strategies that has become a peren-
nial staple as a result of the century-old boundary conflict between the two
communities.'?” In this paper, we argue that judicial attempts at resolving

121 F Asare ‘Secessionists Attack Aveyime, Mepe Police Stations, Steal Weapons — MyJoy
Online.Com’ MyJoyOnline (25 September 2020), <www.myjoyonline.com/secessionists
-attack-aveyime-mepe-police-stations-steal-weapons/> accessed 18 April 2023.
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125 Togbe Anku Atakora v, ‘Reminder: Alavanyo-Nkonya Crisis, 1983 and Alavanyo Chieft-
aincy Affairs’ 1991.

126 Petrova (n 24).

127 Ministry of the Interior, ‘Imposition of Curfew on Alavanyo and Nkonya Townships in the
Oti Region, Ministry of the Interior Press Release, Republic of Ghana (24 March 2023),
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the Nkonya-Alavanyo conflict have been unsuccessful because the resultant
juridical discourse is polysemic, and thus, to the extent that the non-negotiable
value of justice is a factor in the conflict, is capable of divergent articulations.
In this regard, court decisions have motivated partisan discourses differently.
Second, the juridical discourse competes with governmental, civil society, and
partisan articulations that do not privilege judicial decisions.

Accordingly, we suggest that: 1. Since they are not judicial appellate bodies,
State and civil society conflict resolution bodies must avoid casting aspersions
onsettled court judgments as such aspersions erode confidence in the judiciary
and rule of law; 2. Governments must act proactively in communal boundary
disputes by promoting resolution before litigation. However, where there is
litigation, the State must ensure adherence to court decisions. In this regard,
State and civil society conflict resolution strategies must be aligned with exist-
ing court judgments to avoid subverting the rule of law; and 3. Informed by
Foucault’s conceptualisation of archival records as ‘systems of discursivity,'28
it has been argued that ‘[a]rchives and other repositories of documentary
information ... shape the production of knowledge, and therefore determine
what truths or histories it is possible to reconstruct and know.'2? Since access
to information creates transparency, the State must make all documentation
relevant to the conflict available, not only to clear ambiguities but also to foster
collective memory as well as policy coherence and continuity. Where courts
have decided on communal conflicts, government and civil society efforts
could include public communication strategies that would promote popular
understanding of rule of law considerations as well as court processes and
judgments, to pre-empt the dominance of inaccurate partisan narratives that
serve to stoke conflicts.
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