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The European Court of Human Rights on the
‘Stockholm’s Roadmap Directives’:
the quest for a coherent application
of ‘due process’ rights in Europe?

- - 1
Nasiya Daminova

1. The EU’s ‘Stockholm’s Roadmap Directives’: approaching the Strasbourg Court?

In 2009, the Council adopted a famous resolution on a ‘Roadmap for strengthening procedural rights of suspec-
ted or accused persons in criminal proceedings’, (2) which later became an integral part of the so—called ‘Stock-
holm programme’ delIning the key directions of the subsequent massive reform of the EU’s Area of Freedom, Se-
curity and Justice. (3) (e need for a comprehensive set of the ‘due process’ guarantees was delJned by the multi-
ple delciencies in this Oeld, demonstrated earlier by the wave of individual applications before the European
Court of Human Rights (Strasbourg Court, ECtHR) against the EU’s Member States. (4) On the basis of Article
82 TFEU, 6 ‘Roadmap’ Directives were adopted until 2017, with the transposition deadlines which expired in Ju-
ne 2019 at the latest. Importantly, all Directives contain a strong Charter of Fundamental Rights of the European
Union (CFREU) component, with a special emphasis on Title “Justice’ (Arts. 47-50) and Article 6 CFREU.
Importantly, these guarantees correspond to those provided by the European Convention on Human Rights
(ECHR, Convention), in particular the provisions of Articles. 6, 7, 13, Article 4 of Protocol No. 7 ECHR and
Article 5 of the Convention.

While the ‘Stockholm Roadmap Directives’ remain EU Law instruments, and thus are aimed to be functional
only inthe Union’s legal order, more and more individual applications deriving from the implementation of the-
se legal acts started to reach not only the Court of Justice of the European Union (CJEU, Luxembourg Court),
but the European Court of Human Rights as well. Considering this background, the present contribution aims
to shed light on the way(-s) the Strasbourg Court has used six ‘Stockholm Roadmap Directives’ in order to pro-

1. Postdoctoral Research Fellow (‘Just Recovery Oom Covid-19? Fundamental Rights, Legitimate Governance and Lessons Learnt (‘JuRe) project), Tampere Univer-
sity, Faculty of Managementand Business.

2. Resolution of the Council of 30 November 2009 on a Roadmap for strengthening procedural rights of suspected or accused persons in criminal proceedings,
0JC295.

3. [Je Stockholm Programme— An open and secure Europe serving and protecting citizens, OJ C 115.

4. Lorena Bachmaier Winter, ‘New Developmentsin EU Law in the Field of In Absentia National Proceedings. [le Directive 2016/343/EU in the Light of the
ECtHR Case Law’, or Stefano Ruggeri, ‘Participatory Rights in Criminal Proceedings. A Comparative-Law Analysis from a Human Rights Perspective’, Chap-
tersin Serena Qualrocolo, Stefano Ruggeri (Eds.), Personal Participation in Criminal Proceedings: A Comparative Study of Participatory Safeguards and in absentia

Trialsin Europe, Springer, 2019.
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While the ‘Stockholm Roadmap
Directives’ remain EU Law Ins-
truments, more and more individual
applications deriving from the

implementation of these legal
acts started togach notenly

the Court, but the Eurgpean
Court of HumamiRights asmvell

vide an evolutive interpretation of the Convention. It will be argued that - since the European Union is cu-
rrently comprising the majority of the Council of Europe States (27 of 46) - this circumstance could potentially
create a recursive issue of sorts. Even though all Directives contain specillc clauses indicating their roots
in/adherence to the ECHR guarantees, they also make the CFREU the main frame of reference for the Luxem-
bourg Court'sinterpretation.

[lese two European Bills of Rights have developed in two dilCerent legal orders with overlapping but still dis-
tinct purposes. Moreover, they rellect the standard of protection stemming from legal systems with dillerent
degrees of legal integration. (5) Given signilcantly higher number and the greater diversity of the Council of Eu-
rope States, this standard is likely to be lower in the ECHR system than the one alJorded by the European
Union —hence the use of six Roadmap Directives by the Strasbourg judges can lead to unpredictable elects on
the ECtHR's jurisprudence. [at being said, Orstly, the author would like to propose a possible classilcation of
the ECtHR's references to the ‘Stockholm Roadmap Directives. Secondly, the issues appearing in view of the
growing number of individual applications before the Strasbourg Court with the ‘Stockholm Roadmap Direc-
tives' componentwill be discussed brielly.

2. The ECtHR vs. the ‘Stockholm’s Roadmap Directives’: types of references

A research conducted on the ‘HUDOC’ website demonstrates that the ‘Stockholm Roadmap Directives’ are
now frequently used by the Strasbourg Court—in cases involving the EU Convention signatories. For instance,

5. Steve Peers, Sacha Prechal, ‘Art 52 — Scope of Guaranteed Rights’, Chapter in Steve Peers, Tamara Hervey, Jell Kenner and Angela Ward (Eds.), C1e EU Charter of
Fundamental Rights: A Commentary, Hart Publishing, 2014, pp. 1517-1518.
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the ‘Access to a lawyer’ Directive 2013/48/EU has been referred to in 17 cases, the ‘Information’ Directive
2012/13/EU was mentioned in 11 cases, the ‘Presumption of innocence’ Directive 2016/343 was referred to in
5 cases, and the ‘Interpretation and translation’ Directive 2010/64/EU was mentioned in 5 cases. Conversely, the
‘Legal aid’ Directive 2016/1919 and the ‘Child suspects’ Directive 2016/800 still have not appeared in the
ECtHR's reasoning. [1is could be explained by the shorter period of time from the [nal transposition deadlines
for the laler acts (May and June 2019 respectively), as well as the potential sensitivity of the issues which the in-
terpretation of the laller acts could touch upon - such as the vulnerability of the child suspects or the national mar-
ginof discretion inimplementing the ECtHR’s ‘suJcient means'/ ‘interests of justice’ tests for the free legal assis-
tance. It will be argued that this group of cases could be sub-divided into three categories: (1) the ‘technical’ refe-
rences, (2) the indication of the shaping ‘European consensus’, and (3) the ‘sporadical’ references to the ‘Roadmap
Directives’ provisions.

2.1. The ‘technical’ references

Within the given context, it will be submilled that this type of references is normally related to the factual cir-
cumstances of the case and paves the way to the Court’s assessment. In the vast majority of cases, ‘technical’ refe-
rences appear in the ‘[Te Facts’, ‘Relevant Legal Materials’ as a part of the domestic or European Law, or ‘Merits’
sections as a part of the ‘[le third party’ submissions - olJen in conjunction with the pertinent CFREU provi-
sions. One could indicate that the ‘Information’, ‘Interpretation’, ‘Presumption of innocence’ and ‘Access to law-
yer’ Directives were already discussed from this perspective, in order to provide an interpretation of Arts. 5
(‘Right to liberty and security”), 6 (‘e right to a fair trial’) and 13 (‘Right to an elective remedy’) of the Con-
vention.

For instance, the ‘Access to a lawyer’ Directive was ollen referred to in the ECtHR’s jurisprudence on the so-
called Salduz doctrine —emphasising the crucial importance of the suspect's access to a lawyer at the pre-trial sta-
ges of criminal proceedings (Article 6 ECHR). In this respect, this EU legal act appeared in Ibrahim, (6) Simeono-
Vi, (7) or Beuze (8) lines of reasoning and, even though the Strasbourg judges tried to avoid providing substantive
analysis of the Directive 2013/48/EU provisions, they seem to have had signilcant impact on the cases’ outco-
me. Paradoxically, the Salduz-inspired ‘Access to a lawyer’ Directive —along with the Strasbourg Court’s own pre-
vious jurisprudence —was invoked for framing possible derogations from maximum guarantees of access to a law-
yer on the pre-trial stages of criminal proceedings stemming from the earlier Salduz judgement. (9)

6. Judgment of the ECtHR of 13 September 2016, Ibrahim and Others v. the United Kingdom (applications nos. 50541/08, 50571/08, 50573/08 and
40351/092016, CE:ECHR:2016:0913JUD005054108, paras 206-212, 236, 245, 259, 261, 264, 271).

7.Judgment of the ECtHR of 12 May 2017, Simeonovi v Bulgaria (application no. 21980/04, CE:ECHR:2017:0512JUD002198004, para 75).

8. Judgmentof the ECtHR of 9 November 2018, Beuze v Belgium (application no. 71409/10, CE:ECHR:2018:1109JUD007140910, paras 72, 82-86).

9. Inthissense, see for example Nasiya Daminova, ' [1e European Court of Human Rights on the ‘Access toa Lawyer’ Directive 2013/48/EU: the Quest for a Cohe-
rentApplication of the Right to a Legal Assistance in Europe?’ 2 European Criminal Law Review 11,2021, pp. 211-241.
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In the same vein, the ECtHR’s judges applied the ‘Information’
Directive (AT, (10) Vizgirda,(11) Zachar and Cierny)(12) and
the ‘Presumption of innocence’ Directive (Ibrahim and Others,
(13) llias Papageorgiou, (14) Marinoni, (15) Rigolio) (16), while in-
terpreting the scope of the right to a fair trial (Article 6 ECHR),
and the ‘Interpretation and translation’ Directive (llias and Paradoxically, the Salduz-inspired
Ahmed) (17) — in order to clarify the scope of the guarantees ‘Access to a lawyer’ Directive
stemming from Articles 5 (‘Right to liberty and security”) and i i .
13 (‘Right to an elJective remedy’) ECHR. While the propor- was invoked for framing possible
tionality tests developed in these lines of reasoning do not look derogations from maximum

as questionable as in the post-Salduz ECtHR’s case-law, the guarantees of access to a |awyer
Strasbourg Court seems to have followed the lowest level of the

guarantee provided by these EU Directives. on the pre-trial stages of criminal

proceedings stemming from the
2.2.Indication of the ‘European consensus’ earlier Salduz judgement

It could be submilled here that the Strasbourg Court also star-
ted approaching the ‘Stockholm Roadmap Directives’ to deter-
mine the so-called ‘European consensus. [Jis interpretative
technique was summarised in the famous Demir and Baykara v.
Turkey case as an analysis of elements of international law other
than the Convention and the practice of the European States re- e Strasbourg Court also started
[ecting their common values —which demonstrate continuous _ ‘

evolution in the norms and principles applied in international approaching the “Stockholm

law or in the domestic law of the majority of member States of Roadmap Directives’ to determine
the Council of Europe. (18) [le ‘Interpretation and translation, the so-called ‘European consensus’
‘Information’, ‘Access to lawyer’ and the ‘Presumption of inno-

cence’ Directives have already appeared in the ‘Relevant Legal

Materials’ the ‘Merits’ sections of the judgements or in the Se-

parate Opinions (concurring or dissenting), when the Stras-

bourg Court was asked to provide an interpretation to Article 6

(‘Oderighttoafairtrial’) ECHR.

10. Judgment of the ECtHR 0f 09 April 2015, A T.v. Luxembourg (application no. 30460/13, CE:ECHR:2015:0409JUD003046013, paras 37,53, 80).

11. Judgment of the ECtHR of 28 August 2018, Vizgirdav. Slovenia (application no. 59868/08, CE:ECHR :2018:0828JUD005986808, paras 58-60).

12. Judgment of the ECtHR of 21 July 2015, Zachar and Cierny v. Slovakia (applications nos. 29376/12 and 29384/12, CE:ECHR:2015:0721JUD002937612,
para49).

13.Judgmentofthe ECtHR, Ibrahim and Othersv. the United Kingdom, paras 213-215.

14. Judgment of the ECtHR of 10 December 2020, Ilias Papageorgiou v. Greece (application no.44101/13, CE:ECHR:2020:1210JUD004410113, paras 26-27).
15. Judgment of the ECtHR of 18 November 2021, Marinoni v. Italy (application no.27801/12, CE:ECHR:2021:1118JUD002780112, para 26.

16. Judgment of the ECtHR of 9 March 2023, Rigoliov. Italy (application no.20148/09, CE:ECHR:2023:0309)UD002014809, para61).

17. Judgment of the ECtHR of 14 March 2017, lliasand Ahmedv. Hungary (application no.47287/15, CE:ECHR:2017:0314JUD004728715, para47.

18. Judgment of the ECtHR of 12 November 2008, Demir and Baykarav. Turkey (application no. 34503/97, CE:ECHR:2008:1112JUD003450397, para 86).
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For instance, the famous Knox case is one of the Orst occasions where the ECtHR referred to the ‘Interpretation
and translation’ Directive as a key pertinent act of EU Law, indirectly applying it as a criterion of the newly sha-
ped consensus on the scope of obligation to provide interpretation in criminal trials among the majority of the
ECHR signatories. (19) It could be the specilc factual background —requiring the analysis of the Directive’s natio-
nal implementing measures in the light of Article 6 of the Convention —and the high publicity surrounding the
trial which instigated the Strasbourg Court to list Articles 1-2, 5-6 of Directive 2010/64/EU as an additional
source of authority to support the legitimacy of the judgment. Even though the said provisions did not appear in
the ‘Merits’ section as the ECtHR preferred to base their reasoning on the Court’s own previous jurisprudence
(Hermi, Mantovanelli, Baytar), they seem to have had a signiCcant impact on the case outcome, namely establis-
hingabreach of Article 6(1) and (3) of the Convention in regard of the applicant’s right to the assistance of an in-
terpreter. (20)

Moreover, the Separate Opinions of the judges have also convincingly demonstrated the signiCcant potential of
the ‘Access to a lawyer’ Directive for the evolutive Convention’s interpretation. [le separate opinions in Simeo-
novi (PDO Saj6, Lazarova-Trajkovska, Vucinic) (21) and Beuze (JCO Yudkivska, Vucinic, Turkovi¢ and Husey-
nov) (22) deserve special alention —as they relJect fully the critique revolving around the de facto Salduz demise
in these cases. By relying on the ‘new’ procedural guarantees stemming from Directive 2013/48/EU, they seem
to transmitastrong message to the national authorities—who are still allowed to provide a higher level of the gua-
rantees on the basis of Article 53 of the Convention while regulating the access to a legal assistance on the pre-
trial stages of criminal trial (i.e. in harmony with the principles of the earlier Salduz judgment). (23)

Just like with the ‘technical’ references, the more resent ECtHR's case-law referring to the ‘Information’ (Stras-
senmeyer) (24), ‘Access to lawyer’ (Correia De Matos, (25) Doyle, (26) Lalik) (27) and the ‘Presumption of innocen-
ce’ Directives (Mucha) (28) as the criterion of the ‘European consensus’ in the ‘Law of the European Union’ or the
‘Merits’ sections indicate the growing impact of the ‘Stockholm Roadmap Directives’ on the Strasbourg doctri-
nes. At the same time, the balancing tests adopted in these lines of reasoning also demonstrate the adherence to
the lowest standard suggested by the lalJer acts, and - presumably - the lack of intention to limit the margin of dis-
cretion of the Council of Europe states in their choice of the national implementing measures in these sensitive
areas.

19. Judgment of the ECtHR of 24 January 2019, Knox c. Italy (application no. 76577/13, CE:ECHR:2019:0124JUD007657713).

20.Judgmentofthe ECtHR, Knoxc. Italy (paras 106-107).

21. Judgment of the ECtHR, Simeonovi v Bulgaria, Application no. 21980/04, Judgement 12 May 2017, Partly Dissenting Opinion of Judges Sajo, Lazarova-
Trajkovska And Vucini¢ joined by Judge Turkovié¢ (‘ Cle defence rights of the applicant’ Section - with the pertinent references).

22.Judgmentofthe ECtHR, Beuze v Belgium, Joint Concurring Opinion of Judges Yudkivska, Vu€ini¢, Turkovi¢ And Hliseynov (paras 26-27).
23.Judgmentofthe ECtHR, Beuze v Belgium, Joint Concurring Opinion of Judges Yudkivska, Vu€ini¢, Turkovi¢ And Hiiseynov (para 26).

24. Judgment of the ECtHR of 2 May 2023, Strassenmeyer v. Germany (application no.57818/18, CE:ECHR:2023:0502JUD005781818, paras 36, 39,57, 96).
25. Judgment of the ECtHR of 4 April 2018, Correia De Matosv. Portugal (application no. 56402/12, CE:ECHR:2018:0404JUD005640212, paras 79-80, 136).
26. Judgment of the ECtHR 0f 23 May 2019, Doylev. Ireland (applicationno.51979/17, CE:ECHR:2019:0523)JUD005197917, paras47,59-61).
27.Judgmentofthe ECtHR of 11 May 2023, Lalik v. Poland (application no.47834/19, CE:ECHR:2023:0511JUD004783419, paras 32, 40).

28. Judgment of the ECtHR of 25 November 2021, Muchav. Slovakia (application no.63703/19, CE:ECHR:2021:1125JUD006370319, paras 31-36).
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2.3.The ‘sporadical’ references

It will be suggested that the ‘sporadical’ mentions to the ‘Stockholm Roadmap Directives’ have lillle or no impact
on the Court’s reasoning and the case outcome. In these cases, these EU Law acts are referenced not indepen-
dently, but as a part of another pertinent legal text which is being analysed substantively by the Strasbourg jud-
ges. [1e most telling example of such ‘sporadical’ reference is proposed by the G.I1.E.M. case where the Grand
Chamber considered the issue of the conlscation of land as provided for by Italian Law in the event of unlawful
sitedevelopment—inlight of Article 7 ECHR (‘no punishmentwithout law’). (29)

While providing a detailed and well-balanced judgement, the Strasbourg Court has mentioned the ‘Information’
and ‘Access to alawyer’ Directives in the ‘European Union Law’ section - asa part of the legal text in question, na-
mely the Directive 2014/42/EU on the freezing and conlIscation of instrumentalities and proceeds of crime in
the European Union. Inpara. 153, the ECtHR cites Article 8 of the said Directive (2014/42/EU), in order to ela-
borate on the EU’s safeguards available to the parties in this type of litigation: *...7. Without prejudice to Directi-
ve 2012/13/EU and Directive 2013/48/EU, persons whose property is alJected by aconlscation order shall ha-
ve theright of access to alawyer throughout the conlscation proceedings.. .. (30)

[is ‘sporadical’ reference to the ‘Information’ and ‘Access to a lawyer’ Directives was repeated in the copy-paste
manner in the more recent Todorov, where the Strasbourg judges were again asked to rule on the forfeiture of alle-
ged proceeds of crime in light of Directive 2014/42/EU within the Bulgarian legal context. (31) Eventhoughin
this case the applicants’ complaints were based on Article 1 of Protocol No. 1 to the Convention, the similarity of
the reasoning could possibly demonstrate the stability of the G.1.E.M. line of argument.

29. Judgment of the ECtHR of 28 June 2018, G.1.E.M. S.R.L. and Othersv. Italy (applications nos. 1828/06 and 2 others, CE:ECHR:2018:0628JUD000182806,
paras 7-87).

30.Judgmentofthe ECtHR, G.1.E.M.S.R.L.and Othersv. Italy (para 153).

31. Judgment of the ECtHR of 13 July 2021, Todorov and Othersv. Bulgaria (applications nos. 50705/11 and 6 others, CE:ECHR:2021:0713JUD005070511, para
120).

" EULAWLIVE

sus=  stayalert | keep smart 20


https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-184525%22]}
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-211018%22]}

N°156 - SEPTEMBER 25, 2023

-«

Weekend Edition

stay alert | keep smart

In some cases it is rather
tough to make a clear
distinction between the
‘consensual’ and ‘technical
assessment, as the ECtHR
tends to avoid direct
analysis of their provisions

3. Conclusion

(e Orst references to the ‘Stockholm Roadmap Directives’ ‘new’
procedural rights as an indication of the shaping Internatio-
nal/European consensus in the Strasbourg Court’s reasoning seem
to demonstrate their signilcant potential for an ‘evolutive’ inter-
pretation of the ECHR ‘due process’ provisions. Importantly,in so-
me cases it is rather tough to make a clear distinction between the
‘consensual’ and ‘technical’ assessment, as the ECtHR tends to avoid
directanalysis of their provisions. Arguably, this approach might be
explained by the Strasbourg Court’s willingness to avoid conlicts
with the parallel CJEU’s ‘Stockholm Roadmap Directives’ lines of
argumentwith astrong CFREU component.

In particular, such newly emerged Luxembourg lines of reasoning
could be mentioned in this regard as the ones related to the issues
of the so-called ‘Rule of Law Backsliding’ in Hungary and Poland
(IS, Prokuratura Rejonowa w Stubicach, WB), or the European
Arrest Warrant enforcement (AB and Others, Spetsializirana proku-
ratura, Generalstaatsanwaltschal Hamburg). [Jese developments
can presumably lead to the formation of ‘EU-specillc’ procedural
guarantees in these areas, which could be seen as upgrading the
standards of protection articulated by the parallel developmentsin
the ECtHR's case-law.

Importantly, the recent European Commission’s implementation
reports indicated the issues with the Directives’ transposition not
only in the EU Member States which have already been in the
ECtHR’s radar (Belgium, Bulgaria, Hungary, Slovenia) but also —
for instance - in Malta, Greece, Cyprus, Austriaor Finland. [lere-
fore, one could argue that these ECHR signatories are exposed to
the high risk of the new ‘Roadmap Directives-related’ applications
not only to the Luxembourg Court but - quite likely - to the Stras-
bourg Court in the next few years. Given the res interpretata legal
force of the ECtHR’s judgements, this could be potentially proble-
matic for the non-EU Convention signatories criminal justice
systems, being forced to follow the additional layer of procedural
guarantees stemming from the EU legal order—which these states
preferred nottojoin (or - like the United Kingdom - to leave).
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