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ABSTRACT 

This dissertation is about liberalism, legitimacy and trade governance. The heart of 

its research problem concerns the dilemma between democratic and market-based 

legitimacy, particularly prevalent  in transnational trade governance. As a solution to 

this dilemma, the dissertation develops and applies a Smithian pre-disciplinary 

liberalism. This theory is centred on the notion of symmetric interdependence as a 

precondition for socially approvable human agency. It maintains that the problem 

of legitimacy in transnational governance can be defined as lack of symmetric 

interdependences. This results in immorality and the distortion of self-interest. 

Consequently, for being legitimate, it is argued, markets should depend on and 

sustain symmetric interdependences. The key proposition is that economic and 

political liberalism require the presence and guidance of morality which is construed 

by the spontaneous constrains that form part of our psychological DNA and through 

institutions of symmetric interdependences.   

The primary focus of this normatively bound dissertation is theoretical and 

conceptual. It also has a strong empirical dimension. While dealing with the history 

of ideas, this dissertation is not one of intellectual history. Instead, it is driven by the 

objectives of political theory to provide solutions for contemporary problems. The 

research problem concerns the contested legitimacy of trade governance and in 

particular, regulatory cooperation and investment protection. These are informed 

and legitimized by economic liberalism but fail to fully satisfy democratic legitimacy. 

Due to their strong non-economic implications, this equals a legitimacy deficit. 

Finding solutions to this contemporary problem is the objective of this research. The 

dissertation proceeds in three stages: First, it defines the problem; second, it 

proposes a design for the solution; third, the solution is tested. The introductory 

section defines the problem, Chapter 2 designs a solution, and Chapter 3 applies the 

solution to practice. I argue that the interpretation of economic liberalism through 

the disciplinary lenses of modern homo economicus, or disciplinary liberalism, is the 

major source of the problem. Furthermore, through revising Adam Smith work, I 

propose a theory of pre-disciplinary liberalism as a solution.  

While the primary objective in this dissertation is theoretical, it is nonetheless the 

contemporary contestations about trade governance that provide the ‘raison d'etat’ 
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for its theoretical interest. Indeed, the problem of legitimacy in the contemporary 

trade governance is simultaneously the a priori motivation to engage with 

theorizations about liberalism, legitimacy and governance, as well as the end point 

and target of those theorizations. Moreover, the problem of legitimacy in trade 

governance does not apply equally on all forms of bilateral, regional, and multilateral 

forms of governance. Instead, contestations between democratic and economic 

legitimacy are most prevalent in the so-called new generation trade deals. Previous 

literature has established that EU trade deals are strongest concerning aspects of 

contentious market regulation. The EU-Canada Comprehensive Economic and 

Trade Agreement (CETA) is the crown-jewel among them. The justification for 

using CETA as a test case is the prevalence of the legitimacy problem within it.  

The other test case is the World Trade Organization (WTO) and the standard 

Bilateral Investment Treaties (BITs). They provide the international regulatory 

framework for trade governance. They can be seen as the baseline or standard from 

which CETA deviates. Indeed, contestations about CETA and the hypothesis of 

‘contentious market regulation’ can be viewed as competing interpretations of this 

deviation. Yet, the expanse of regulatory issues (presented already in the 1990s in the 

Singapore agenda at the WTO) has also defined the evolution of trade 

multilateralism (and a cause of inter-state contestations). Contestation overriding 

governance is not just about CETA. Contestation has become a general 

phenomenon of contemporary trade politics. To seek solutions for its contested 

legitimacy, it is necessary to understand, examine and assess both the steepest form 

of the problem as much as the most general and globally influential manifestation of 

it.  

The contestation of trade governance shares a profound theoretical importance 

with huge societal relevance. Several scholars (e.g., Krajewski, 2003; Rodrik, 2018) 

argue that trade governance may threaten public interest regulation for objectives 

like social justice, public health or environmental protectionism. Some critical 

political economists (e.g., Gill and Cutler, 2014) go so far as to argue that market 

regulation replaces democratic constitutionalism as the institutional setting for 

decision making. These interpretations about the implications of trade governance 

form the ‘contentious market regulation’ hypothesis.  

Through a theoretical assessment of a comparative analysis of trade governance 

in the WTO, in the international investment agreements and the CETA, this 

dissertation takes both an empiric and theoretical hold on the problem of legitimacy 

of trade governance. While it argues that the ‘contentious market regulation’ -

hypothesis cannot be rejected unconditionally, it provides a conditional rejection of 
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it. CETA does not build on technocratic rules in favour of economistic regulation. 

Instead, CETA trade governance seems to build on open-ended processes where it 

is possible to see potential for broad participation of diverse societal and regulatory 

interests. Thus, CETA provides an institutional setting of trade governance that is 

responsive to the criteria of pre-disciplinary liberalism. These criteria can be 

employed to enhance the legitimacy of trade governance. Consequently, this 

dissertation proposes the theory of pre-disciplinary liberalism as a solution to the 

legitimacy dilemma both in theory and practice.  
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TIIVISTELMÄ 

Tämän väitöskirjatutkimuksen aiheena on taloudellisen liberalismin ja 

kauppapoliittisen hallinnan hyväksyttävyys. Tutkimuksen tarkoituksena on 

tarkastella niitä tekijöitä, jotka heikentävät hyväksyttävyyttä tai asettavat sen 

kyseenalaiseksi, ja esittää niille ratkaisuja. Työn varsinainen painopiste on 

teoreettinen. Se keskittyy Adam Smithin esittämän klassisen liberalismin erittelyyn 

hyödyntäen tätä työtä varten johdantoluvussa rakentamaansa analyyttistä viitekehystä 

(analytical framework of constitutive legitimacy). Tutkimuksen pääasiallinen 

teoreettinen kontribuutio on Smith-luennan kautta rakennettu teoreettis-

normatiivinen tulkintakehikko eli smithiläisen liberalismin teoria (theory of Smithian 

pre-disciplinary liberalism). Sen yksi tärkein periaate on symmetrisen 

keskinäisriippuvuuden periaate (symmetric interdependence).  

Symmetrisen keskinäisriippuvuuden periaate on johdettu Smithin oman edun 

tavoittelua ja moraalituntoja koskevista teoretisoinneista. Smithin mukaan oman 

edun tavoittelu, vaikka usein näyttäytyy sekä yksilön että yhteiskunnan kannalta 

edullisena, on kuitenkin tätä vain ehdollisesti. Ehtona on ensisijaisesti yksilön 

kasvaminen moraaliseksi yhteisön jäseneksi, joka on tietoinen yhteisönsä moraalisista 

normeista ja lisäksi haluaa toimia niiden mukaisesti. Toisena ehtona erityisesti 

sellaisissa suhteissa, joissa yhteisöllinen moraali ei voi rakentua, on hallinta, joka 

sääntelyn avulla pyrkii näitä suhteita simuloimaan.  

Tutkimuksen empiirinen kontribuutio on markkinasääntelyä koskevien 

muutosten estimointi. Väitöskirjatutkimus tuottaa uutta tutkimustietoa tästä 

muutoksesta vertailemalla keskenään niin sanotun sääntelykäänteen ääripäitä, joita 

edustavat EU:n ja Kanadan välinen vapaakauppasopimus (Comprehensive 

Economic and Trade Agreement, CETA) sekä sääntelyn perustasoa määrittävä 

Maailman kauppajärjestö WTO. Tutkimus osoittaa, että vaikka kiistanalaisen 

markkinasääntelyn teesiä ei voida ehdoitta hylätä, voidaan se hylätä ehdollisesti: 

CETA:ssa hallinta ei perustu pääsääntöisesti teknokraattisiin sääntöihin vain 

enemmän avoimeen sääntelyprosessiin. Johtopäätös on ehdollinen, koska huolimatta 

prosessin avoimuudesta ei se ole formaalisti inklusiivinen.  

Smithiläisestä näkökulmasta hallinnan legitimiteetti kytkeytyy siihen, missä määrin 

yksikään toimija tai näkökulma ei voi alistaa tai ehdollistaa muita eli missä määrin 
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hallinta heijastelee symmetristä keskinäisriippuvuutta. Inklusiivisuus ja monitahoinen 

vuorovaikutteisuus kuuluvat siten smithiläiseen hallinnan hyväksyttävyyteen. CETA 

ei formaalisti edellytä monitahoista vuorovaikutteisuutta ja inklusiivisuutta. Koska 

sopimuksen avoimet prosessit näyttävät avaavan niille mahdollisuuden, voidaan 

CETA-sopimusta pitää ehdollisesti hallinnan hyväksyttävyyttä edistävänä 

muutoksena suhteessa hallinnan perustasoon. Teoreettisen arvioinnin tuloksena 

työni esittää kriteerit sille, miten tämä ehdot voidaan täyttää. Näin ollen smithiläinen 

teoria näyttäytyy paitsi teoreettisena ratkaisuna hallinnan legitimiteettidilemmaan, 

myös välineenä kehittää hallinnan hyväksyttävyyttä edistäviä politiikkasuosituksia.  
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1 SOLVING THE LEGITIMACY DILEMMA 

Legitimacy of governance is always necessary but increasingly contested. Apart from 

the re-emergence of protectionism, previous scholarship has established that 

imbalances between markets and democracy form the core of the legitimacy dilemma 

in transnational trade governance. The research task in this dissertation is to develop 

and test a theoretical solution: a Smithian theory of pre-disciplinary economic 

liberalism. This theoretical undertaking is pre-disciplinary, because it brings back 

moral sentiments to the free pursuit of self-interest, where they belonged prior to 

emergence of the market and democracy divide of our post-modern age. Empirically, 

this dissertation examines market regulation by comparing global baseline rules and 

regulations with one case of new generation trade deals, known for their regulatory 

innovations. Particularly contentious innovations are regulatory cooperation and 

investment protection. These innovations, and their global baseline are the two test 

cases for the first application of Smithian pre-disciplinary liberalism.  

This dissertation participates in legitimacy debates among scholars of global 

governance, political economy and political theory. Previous literature (e.g. Tallberg 

and Scholte, 2018, p. 62) has established that sociological transnational legitimacy 

involves key determinants of normative theories from both economic and 

democratic legitimacy. However, incorporation of these diverse dimensions to the 

practise of trade governance remains to be done. There are various reasons for this. 

For example, democratization within transnational governance institutions faces 

serious challenges. One challenge is the lack of cosmopolitan citizenship, let alone 

global electoral institutions. Governance institutions and international law is 

fragmented with no single entity enjoying sovereignty of decision-making and thus 

the means for a comprehensive take on politics. Moreover, in the case of economic 

governance the liberal dilemma poses an additional challenge: acceptability of 

economic governance institutions can be defined primarily through economic 

liberalism with only a limited role for states (of which many are not, nor need to be, 

democratic). Indeed, even if liberal democracy forms one of the main aspects of 

perceptions of governance acceptability, economic governance is far more strongly 

institutionalized.  



 

20 

The solution to this discrepancy both in theory and in the context of 

contemporary trade governance is at the heart of the legitimacy dilemma. To design 

a solution, this dissertation proposes an alternative theoretic approach to the 

problem: revision of economic liberalism to make it more comprehensible. 

Specifically, it argues the dilemma between markets and democracy can be explained 

from a disciplinary interpretation of economic liberalism; i.e., the notion that markets 

and the pursuit of self-interest are separate from other fields of human action. The 

key concerns that separate markets and democracy may thus be derived from a 

disciplinary understanding and practice of economic liberalism.  By revisiting Adam 

Smith’s work, this dissertation argues that a pre-disciplinary liberalism is actually 

embedded in a holistic human agency: the pursuit of self-interest should always be 

bound by familiarity. When lacking in the latter, it should be made morally, societally 

and environmentally responsive through symmetric interdependences. The solution 

then can be likened to a bypass surgery firmly founded in the core values of 

liberalism, both economic and political.  

The dissertation has four chapters. The introduction establishes the research 

design. It first introduces Adam Smith, the relevance of his work and the notion of 

pre-disciplinary liberalism (Glaze, 2015). It then introduces the concepts of 

governance, regulation and legitimacy and builds analytical frameworks based on 

these concepts. This introduction ends with a review of past literature on the 

dilemma of legitimacy in transnational governance and trade governance particularly. 

Chapter 2 introduces two competing readings of economic liberalism, one that 

conceptually explains the evolution of the legitimacy dilemma and another that seeks 

to solve it. Chapter 3 brings these two perspectives in practice analysing the 

legitimacy of contemporary trade governance. Chapter 4 concludes.  

International economic law defining contemporary trade governance forms the 

empirical references of this research. The empirical focus is on the agreements of 

the World Trade Organization (WTO), the standard Bilateral Investment Treaties 

(BITs), and the EU-Canada Comprehensive Economic Trade Agreement (CETA). 

On one hand, the empirical component is a comparative study between the baseline 

and a case of new generation trade deals (CETA). On the other, it is a normatively 

bound assessment of the contemporary evolution of market regulation (where the 

pre-disciplinary theory developed in Chapter 2 is put to test).  
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1.1 Research Design  

The dissertation develops a theory of pre-disciplinary liberalism as a solution to the 

problem of legitimacy in trade governance and tests it on contemporary cases. I argue 

that a pre-disciplinary theory developed from an interpretation of Adam Smith’s 

work offers a means to conceptualize markets and trade governance in a morally and 

socially inclusive manner. In this manner, I argue, the Smithian perspective provides 

the means to reintroduce broader political concerns to a theory of economic 

liberalism from within its own tradition and thus without further exacerbating the 

already steep schisms between international economic law and democratic politics.   

The following section introduces Adam Smith as a source for this undertaking. It 

also provides the general interpretative tools used to approach his work. I am 

applying a political theory approach and thus my interpretative analysis is guided by 

the contemporary problem of legitimacy in transnational trade governance: the 

separation of and imbalance between economic and democratic concerns in trade 

governance. It is to this problem that I seek to propose a solution. I have 

operationalized this research objective as the following research question: Is it 

possible, and if so how, to conceptualize economic liberalism through Adam Smith 

as a perspective to legitimacy that fills the following three conditions: a) compatibility 

with the values of individual liberty and economic liberalism, b) legitimization of 

markets and free trade, c) the ability to incorporate moral concerns into the pursuit 

of self-interest in markets so as to achieve a holistic view of human action.  

The research problem is defined, and its operationalization presented in more 

detail below in section 1.2.1. In answering these questions and developing a Smithian 

pre-disciplinary theory, I employ the analytical framework of Constitutive 

Legitimacy, developed below in section 1.1.2. I begin with a presentation of the 

relevance of Adam Smith and the general approach employed to his work.   

1.1.1 Relevance of and Approach to Adam Smith 

Economic liberalism is comprised of a pluralistic set of theories and perspectives 

many of which have been employed previously to develop understanding of 

governance and legitimacy. My focus is on two main dimensions within this broader 

body. The first one consists of scholarship that justifies the prevalence of markets 

and limited political or democratic interference (Hayek, 2006; Sally, 2001; Weingast, 

1995). The second one includes scholars who have turned to classical liberalism as a 
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source of understanding and conceptualizing the economy in a politically, morally 

and ethically inclusive manner (Forman-Barzilai, 2005; Oslington, 2012; Sen, 2009). 

The theory of pre-disciplinary liberalism proposed in this dissertation contributes to 

the latter’s efforts.  

Contemporary economic governance rests on ideas first introduced and later 

developed by classical liberals during the 18th and 19th centuries. For example the 

Finnish clergyman, Anders Chydenius (1729–1803) wrote in his National Gain 

([1765], 2017) that the economic wellbeing of a nation depends on the number and 

diligence of its workers, who, unless restrained by regulations, will by their ‘own 

accord gravitate towards the locality and the enterprise where [they] will most 

effectively increase the national profit’. Similar arguments are still commonly used in 

public debates to legitimize free trade agreements and at other times, for example, 

cuts in unemployment benefits.  

Chydenius wrote his pamphlet against governmentally imposed restrictions on 

labour mobility, occupation, trade between farmers, foreign trade as well as against 

governmental subsidies and support for certain branches of industries and export 

sectors. For Chydenius, governmental regulations, even if based on good intentions, 

would disrupt a naturally functioning system based on not only the willingness but 

also the necessity of people and states to cooperate to increase their welfare. In other 

words, Chydenius thought that while a state or public institution might have an 

interest to improve their subjects’ lives, they are more likely to serve particularistic 

self-interests and decrease the national gain. (Chydenius, 2017, paras. 2, 4, 5, 8, 9, 14, 

21, 29.)  

While Chydenius was writing in Swedish for a limited audience, it reflected the 

then emerging trend in political economy literature (Magnusson, 2019). Unlike 

Chydenius’ pamphlet, Adam Smith’s (1723-1790) Wealth of Nations ([1776], 2005) is 

today widely known and its author is claimed as the father of modern economics. In 

Wealth of Nations, Smith promulgated the very same ideas of Chydenius before him. 

He also argued that the economic wellbeing of both individuals and states depends 

on the level of economic freedoms enjoyed by the population and industry. 

Chydenius (2017, para. 3) and Smith (1776, p. 21 in book 1, ch. 3) also introduced 

the concept of ‘absolute advantage’ while David Ricardo in his On the Principles of 

Political Economy and Taxation ([1817], 2001) provided the concept of ‘comparative 

advantage’.  These concepts still form the starting point in economics textbooks as 

the rationales for why free trade without impediments at the border are beneficial 

and contribute to economic growth (Barro & Sala-i-Martin, 2004, p. 16; Begg, 

Fischer, & Dornbush, 2005, p. 570; Pohjola, 2010, p. 222).   
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This dissertation examines economic liberalism and legitimacy with a pre-

disciplinary approach. It focuses on theorizations about liberty and markets before 

the invention of popular democracy and globally integrated markets. Instead of 

employing existing theorizations of normative legitimacy, it develops a perspective 

from within the classical liberal tradition in order to go beyond the controversial 

dualism between markets and democracy. In this undertaking, it interprets and 

combines Adam Smith’s (1723-1790) Theory of Moral Sentiments (TMS) and The Wealth 

of Nations (WN).  

As a one of founding authors of liberal market legitimacy, and the most quoted 

economist in European modern history (Norman, 2018, p. xii; Sen, 2017, p. 52), 

Smith’s theories promote and support the same normative basis on which the 

institutional legitimacy of markets is built. Yet, Smith was also a moral philosopher, 

whose theory of morality and social behaviour, it is argued here, informs his 

conceptualization of markets and trade (Fitzgibbons, 1995; Forman-Barzilai, 2010; 

Macfie, 1961; Sen, 2017). This dualism has been a source of some controversy among 

Smith scholars, some of whom focus on Smith’s account of self-interest (primarily 

in the WN) as the driving force in society, others on Smith’s theory (primarily in the 

TMS) of morality and benevolence (Coase, 1976; Sally, 2001; Viner, 1927). Indeed, 

politicians from both right and left including Margaret Thatcher and Gordon Brown 

have sought to claim Smith as one of their own (Norman, 2018, p. xii).  

Following Simon Glaze (2015), my approach to reading Smith and understanding 

legitimacy is a ‘pre-disciplinary’ one. Glaze’s concept implies that in Adam Smith’s 

work the political, moral and economic fields of thinking are not separate and 

partially exclusive or conflicting domains and that, instead, the epistemic siloes of 

economics, politics and democracy are the products of later generations. A ‘pre-

disciplinary’ approach is aware of and seeks to distance itself from these siloes. In 

this regard, this research pertains to the field of political theory. It seeks new 

openings to the contemporary problem of legitimacy by examining and interpreting 

a classical text.  

There are three major reasons to seek solutions for the legitimacy puzzle through 

reading Adam Smith. The first reason is a general one: classical texts provide an 

important source from which to reconceptualise the present, to rethink, refine and 

even challenge well-established theorisations. While historians seek to understand, 

explain and even reconstruct the past, political theorists attempt to hypothesise the 

present. In this sense, political theorists are not faithful to the past. They can use 

classical texts to develop new solutions to old problems or redefine old problems in 

new contexts. In my reading of Smith, I seek the tools to conceptualise the present. 
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(Farrelly, 2004, pp. 9, 10; Philp, 2008, pp. 144–147; Skinner, 2002, pp. 40, 41, 51). 

This objective aligns the present paper normative literature on legitimacy as well as 

contemporary scholarship on governance while setting it apart from works in history 

of ideas, although these are never fully separate.  

Second, Smith forms a crucial element in the conceptual history of political 

economy and the liberal market-based perspective of legitimacy. As mentioned 

earlier, Smith has more citations in economics than other three major figures, Karl 

Marx, John Keynes and Alfred Marshall, combined (Norman, 2018, p. xii). His ideas 

have been used to justify markets, expansion of international trade, dismantling of 

‘big government’ and the elevation of self-interest as the key motor of individual 

freedom and economic progress (Hayek, 2006, p. 51; Sally, 2001, p. 87; Viner, 1927). 

Smith’s acclaimed invisible hand theory, moreover, is considered an early definition 

of the price mechanism in competitive markets and seen to provide a strong 

argument in favour of free markets (Finlayson, Lyson, Pleasant, Schafft, & Torres, 

2005; Rothschild, 2001). 

Smith’s contribution to moral philosophy has also inspired a broad literature on 

how to bring ethical concerns into economics, to combat the ideas of homo economicus, 

to provide arguments for why and how it would be necessary and beneficial to 

restrain self-interest in addition to reasons for why public authorities should shoulder 

social responsibilities towards the poor (Forman-Barzilai, 2010; McLean, 2006; Sen, 

2009; Watson, 2007). Some scholars have emphasized Smith’s mentioning of Divine 

Providence and religious norms to argue in favour of an ethical and virtuous 

conception of Smithian liberalism (Oslington, 2011, 2012).  

Third, as Smith predates the division of social sciences into separate fields and 

the thus resulting dilemma between markets and democracy, aggravated by 

transnationalization of trade and market regulation, Smith provides a pre-disciplinary 

perspective to legitimacy (Glaze, 2015). In other words, it encompasses key concerns 

from not only economics but also from political science and sociology (Salomon, 

1945). For this reasons, various scholars have sought to employ Smith’s work to 

rethink markets and legitimacy. As a result,  in its attempt to solve the separation 

between markets and democracy with the help of Smith studies, the present 

dissertation has benefitted from the example set by several forerunners (e.g., 

Forman-Barzilai, 2010, Herzog, 2011, Muthu, 2008; Sen, 2009; Watson, 2007).  

My reading of Smith is directed by my research interest to find answers i) 

compatible with the values of individual liberty and economic liberalism, ii) legitimize 

markets and free trade as a means of individual liberty; and iii) do not exclude but 

instead include moral considerations. In so doing, I approach Smith as a political 
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theorist, not an historian. Moreover, as I am seeking solutions and perspectives to a 

conceptual and theoretical problem, my solutions and answers must fulfil the criteria 

of scientific knowledge. For this reason, my interpretation aims to be both coherent 

and systematic.   

Coherence and systematism are two defining elements of scientific knowledge 

and scholarly argumentation. Knowledge is a truth-claim, which must bear 

resemblance to the truth itself: ‘knowledge must reflect the truth’. Truth should be 

understood as a system, featuring three qualities: comprehensiveness (or 

completeness), consistency, and cohesiveness. Cohesiveness, argues Rescher, is 

explicable in terms of inferential interdependence, which means, that we have such 

a system of true claims, with such interdependence between them, that ‘even if some 

element is hypothetically deleted, it can nevertheless be restored from the rest’. As a 

result, Rescher argues, ‘knowledge should be a system’. The whole Western 

epistemological tradition is deeply rooted in the assertion that ‘scientific 

development of our knowledge should proceed systematically’. Rescher quotes from 

Immanuel Kant the following: ‘Every discipline (Lehre) if it be a system – that is, a 

cognitive whole ordered according to principles – is called a science1. (Rescher, 1979, 

pp. 18, 19, 21.) 

Yet, as Quentin Skinner has shown, interaction between a contemporary scholar 

and a historical source is subject to certain limitations. For one, a major issue is the 

potential of imposing our own contextually biased beliefs and conceptual 

imaginations on our sources. To alleviate this, Skinner proposed the following rule 

which I intend to follow: ‘However bizarre the beliefs we are studying may seem to 

be, we must begin by trying to make the agents who accepted them appear as rational 

as possible.’ This implies awareness of the particular ‘context of presuppositions and 

other beliefs’ that enabled our source to make such conceptions as he or she did. 

(Skinner, 2002, pp. 3, 40, 42, 51.) In similar line of thought, Jorma Kalela (2000, pp. 

104, 105) has argued that a student of history finds objectivity in defining their own 

references. At the same time, the objective here is not to convey what Smith wanted 

to say in the historic context of 18th century Scotland, but to develop normative 

principles for modern usage.  

The first section of Chapter 2 commences with a conceptual history of liberalism. 

This provides a bird’s eye view of the conceptual origins of liberalism. It 

demonstrates that markets and democracy are both firmly fixed within the same 

intellectual landscape. In this manner, I argue it is possible to claim that a pre-

disciplinary perspective to liberalism can indeed be fruitful in a search for revisiting 

 
1 Quote is from Kant's preface to Metaphysical Foundations of Natural Sciences (tr. L. W. Beck). 
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the theory of economic liberalism and make it more inclusive to concerns of a moral 

and social nature.  

While the first section of Chapter 2 elucidates the rationale behind a pre-

disciplinary perspective, the second section provides a reading of Smith that depicts 

and discusses the grounds for a disciplinary interpretation, i.e., an understanding that 

supports market-based legitimacy without the inclusion of broader moral and social 

concerns. The third section 2 provides reasons to contest the disciplinary reading of 

Smith and lays down the conceptual building blocks of the pre-disciplinary theory. 

Finally, the fourth and last section summarizes and discusses the key finding of the 

chapter and constructs the chief principles of the Smithian pre-disciplinary theory of 

economic liberalism. In other words, my process of reading embodies an 

interpretative reading guided by the research problem. Second, it reflects on how 

and where my constitutive reading is different from the disciplinary reading.  

My reading of Smith has three steps. First it focuses on the conceptual and 

intellectual context where Smith was operating. Second, it presents arguments in 

favour of a market-based reading. Third, it provides my own amplified reading. In 

this latter part I employ the analytical framework of Constitutive Legitimacy, 

developed below. This three-step process is useful, because it distances us from the 

conceptual swaddles of our time, necessary for an attempt to rethink and reinterpret 

contemporary concepts with the help of a classic text. With the classic texts, and 

because of the availability of various editions, I am referencing not only page 

numbers but also books and chapters.  

My approach to Smith is that of a political theorist. In practice it implies I am 

interested in providing solutions to contemporary problems. The specific 

contemporary problem I am seeking solutions to is the problem of contested market 

regulation in contemporary trade governance. This task involves various steps. First, 

the actual problem has to be established. A detailed definition of the problem will 

be provided in second part of this introduction. Defining a problem in a certain 

manner implies that solutions are developed in specific terms. This dissertation 

presents the Smithian perspective as a solution that meets the specific terms of a) 

being compatible with the values of individual liberty and economic liberalism, b) 

legitimizing markets and free trade, c) the ability to incorporate moral concerns into 

the pursuit of self-interest in markets so as to achieve a holistic view of human action. 

These three conditions are derived in a more rigorous manner through the literature 

review in section 1.2. of the introduction.  

So far, I have presented the general outline of this research as well as my broad 

methodological approach to Smith. Yet, I still need to define the concepts of 
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legitimacy, governance and regulation. The two following sections of the present 

Research Design partially focus on this issue. Their other focal area is to refine the 

two conceptual frameworks into two analytical frameworks to be used in Chapters 

2 and 3. Rest of the present section thus introduces the Analytical Framework of 

Constitutive Legitimacy and the Analytical Framework for Regulatory Governance. 

The discussion of the concept of legitimacy follows below. 

1.1.2 Analytical Framework of Constitutive Legitimacy 

In this section I will first review the definitions and use of the concept of legitimacy. 

From this discussion I derive an analytical framework of Constitutive Legitimacy. 

The framework will be used in Chapter 2 in the formulation and presentation of two 

competing perspectives of economic liberalism: disciplinary and pre-disciplinary 

liberalism. It is a means to interpret Smith’s work as a normative perspective 

specifically to the concept of governance legitimacy. In other words, the application 

of this framework in the interpretative analysis sets this work apart from 

undertakings in the conceptual history of liberal thought or debates over Smith’s 

contributions and thought. While the present undertaking predominantly responds 

to the dilemma of contemporary legitimacy, it builds on and employs previous 

literature on the history of Smith’s political thought.  

Legitimacy and regulatory governance are intimately linked. Legitimacy is about 

the acceptability of governance. As a concept, it derives from the 17th century 

adjective, ‘legitimate’, and substituted the somewhat earlier noun, ‘legitimateness’. 

‘Legitimate’ was used in the 15th century to denote lawfulness: a state of being 

sanctioned by law or something being done in accordance with laws or rulings. Its 

antecedents were the Latin ‘legitimatus’, ‘legitimare’, and it came to substitute an 

older variant, ‘legitime’, quoted as early as the end of the 14th century in English 

usage and derived from the French ‘legitime’, already in use during the 13th century 

to describe the lawfulness of something as well as a child that was born in lawful 

wedlock. ‘Legitime’, finally, derives from the Latin ‘lēgitimus’ with the same meaning 

and being developed from the different forms of Latin antecedents of legal and law, 

like ‘legi’ and ‘lex’. (Oxford English Dictionary, 2019.) 

According to the Oxford English Dictionary, it was first in the early 20th century that 

‘legitimacy’ in the context of politics was used without direct reference to compliance 

with a legal order and law. According to the dictionary, the first mention in this sense 

was made in 1939 in the American Journal of Sociology, where Herbert Goldhamer and 
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Edward Shils (1939, p. 171) used it to describe an attribute of power. They used 

‘legitimacy’ in the context of subordination to power not directly through legal 

sanctions but because of more general causes that motivate subordination and 

obedience – even though they also mentioned ‘consequences of disobedience’ as one 

motivation.  

The conceptual history of ‘legitimacy’ illustrates the evolution of law as a means 

of governance. Law and regulation are both ancient tools of government. There 

always must be some connection between acceptability and government. First in 

constitutional democracies law is procedurally fixed to the expressions of political 

will of virtually all adults. Because of the interdependence between law and 

government in a democracy, the success of the political system to satisfactorily 

mediate between people and law-making, became relevant. In this sense, legitimacy 

of government can be seen as a notion of that success and becomes analytically 

separate from the notion of law. 

The formal distinction between law and acceptability of governance was made by 

Max Weber in Wirtschaft und Gesellschaft (1978, p. 33). Weber argues the notion of 

legitimate governance implies the voluntary subjection of subjects to a system of 

governance because of the belief by the subjects of its justification and acceptability.  

Following the same sociological line of thought, Carl Friedrich (1963, p. 234) defines 

legitimacy as a ‘question of fact whether a given rulership is believed to be based on 

good title by most men subject to it’.  

Normative legitimacy implies standards and principles which render a system of 

governance legitimate regardless of whether people living in that system believe in 

its acceptability (or lack of it). The standards and conditions of normative legitimacy 

can be principles of justice, or they can manifest in ontological definitions of what 

people or subjects of governance have right to, are entitled to or do not have right 

to. Some normative perspectives emphasize rights to something, as is the case with 

ideas of distributive justice. Proponents of negative justice conceive of justice as 

rights from something (for example, the right to individual liberty without fear of 

injuries from other members of a society). Normative legitimacy implies that 

institutions of governance have a moral dimension, that it is morally approvable or 

at least not disprovable, based on some criteria about morality. (Hinsch, 2008, p. 41; 

Sally, 2001, p. 26; Westergren, 2016, pp. 76–78.) 

Sociological legitimacy can be examined from various dimensions. One helpful 

distinction is between input and output legitimacy. Input legitimacy refers to the 

institutional procedures of governance and implies legitimacy through the 

participation of those governed. Output legitimacy is about the performance of 
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governance institutions involving public perceptions about how well a government 

or institution exercises its duties. Put together, the two embody what Lincoln 

referred to as a government ‘by the people’ and ‘for the people’. (Scharpf, 1999). In 

addition, Vivien Schmidt (2013) has coined the conception of throughput legitimacy 

to denote governance responsiveness to and interaction with civil society 

organizations as well as relevant stakeholders.  

These procedural and performance related aspects of legitimacy are certain 

sources for why people approve of a governance institution. Already Weber dealt 

with reasons for why this occurs. Weber proposed rationality, tradition and the 

appeal of a leader’s charisma as reasons for the public’s approval of institutions of 

governance. Lisa Dellmuth’s (2018, p. 54) expands the Weberian account by 

incorporating political knowledge, utilitarian appraisals, social identity, values and 

susceptibility to elite communications.  

While the concept of output legitimacy was defined in the context of democratic 

institutions, an earlier perspective emphasized its nature in a broader sense. Peter 

Stillman (1974, p. 42) defines government performance in generic terms as a 

correspondence with the ‘value patter’ in a given social system. Defining legitimacy 

as ‘the compatibility of the results of governmental output with the value patterns of 

the relevant system’ Stillman examines the incorporation of  economic welfare, 

international status, traditions as well as the democratic norms as the foundational 

value patterns. This perspective provides flexibility in terms of what the output 

consists of and what we examine when studying performance.  

Acceptability of governance is an essential element of legitimacy, but the problem 

of legitimacy particularly in the context global governance is the question of 

acceptability by whom (Näsström, 2007; see also Oates, 2017)? Following Weber 

and Friedrich, legitimacy of global governance institutions would depend on the 

approving beliefs of everyone they affect. Yet, considering the complexity of issues 

in the context of global governance, it would be quite impossible for everyone to 

have an opinion about all institutions they are subject to let alone approve of them.  

The question of appropriate ‘demos’ also applies to governance systems with 

limited boundaries. For example Stillman (1974, p. 37), who was operating within 

the epistemic boundaries of a static governance system, criticizes Friedrich for 

conditioning legitimacy with acceptability by ‘most men’. For example, an Apartheid 

system could comply with Friedrich’s majority condition (if the oppressors 

constituted the majority population). Keohane and Buchanan (2009; Keohane, 2011) 

have thus proposed ‘minimal moral acceptability’ and ‘democratic consent’ as two 

criteria that tackle the problem of unjust governance.  
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Stillman, and more recently Sofia Näsström (2007, p. 625), and John Oates (2017, 

p. 200) further argue there is an evaluative or normative element involved in defining 

the group on whose acceptability governance legitimacy depends. Indeed, all forms 

of governance are justifiable for some people in a similar manner that no system of 

governance can be acceptable by everyone. Conversely, one could argue there cannot 

be any form of governance unless it serves a justifiable purpose for at least some 

actors.  

From a relativist perspective, it is possible to maintain that all forms of 

governance are legitimate from some perspective. Who these actors and perspectives 

are, depend on a given political setting, be it a dictatorship, democracy, or even a 

green company dependent on its environmentally responsible consumers. This 

reflects Mark Suchman’s (1995, p. 574) definition of legitimacy as ‘a generalized 

perception or assumption that the actions of an entity are desirable, proper, or 

appropriate within some socially constructed system of norms, values, beliefs, and 

definitions’.   

Following Stillman and Suchman, it can be maintained that legitimacy is an 

analytical concept to study, for whom and for what reasons a given form of 

governance is (the sociological dimension) or should be justified (the normative 

dimension). This perception resonates with Oates’s (2017, p. 201) concept of 

‘constitutional legitimacy’, which he defines as a question concerning what public 

discourses are employed by those in power to justify their rule and to what extent 

audiences do their direct them. In sociological sense, this inference suggests the need 

to control who the relevant audiences in a given political setting are.  

By separating ‘audiences’ and ‘a given setting’, a constitutional perspective is 

reflexive of the institutional and structural embeddedness of governance. It also 

points out the relevance of assessing the moral principles, norms, or theoretical 

perspectives used either explicitly or implicitly to justify a form of governance and 

in deciding how they are operationalized through, for example, deciding on whose 

acceptance governance legitimacy depends. From a sociological perspective, too, 

there must always be, at least implicitly, some criteria to decide whose beliefs count 

and how or in what institutionalized framework are they made to count. 

In a totalitarian system, for instance, the ruler might hire a political scientist to 

investigate the beliefs of subjects in order to avoid a revolution. If the people were 

so deprived of power that the possibility of a coup was negligible, the dictator might 

instead set the scientist to investigate the moods of his or her own relatives or other 

members of the elite. In these cases, the researcher would not decide the criteria for 

whose acceptance the dictatorship depends on. The dictator would.  
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Conversely, if the scientist was not hired by the ruler, but would come from a 

different country to independently inquire into the acceptability of that system, then 

the scientist would decide whose opinions count. One possibility would be to ask 

the subjects of their opinion. They would perhaps be irrelevant for the ruler, but not 

for the scholar. Another option would be to ask the ruler and his or her friends. Both 

inquiries would produce knowledge about how legitimacy in that society is 

constituted and what kind of governance system it is. They would also define 

legitimacy in different manners implying that even empirical perspectives to 

legitimacy are indirectly normative or not fully separable from the normative 

dimension.  

Neither is the normative dimension separate from the empirical one. Consider 

the dictator in the above example. He or she might have inherited the throne or 

experienced a religious awakening. Both of these are reasons enough to consider 

their rule as justified and justifiable. In a totalitarian system, this might be enough as 

there is no one else of any political relevance. Indeed, it was enough for Ludwig XIV, 

the orator of l'État, c'est moi. Yet, we are usually interested in what people before us 

have thought and what people around us think. A hermit does not need to think 

about legitimacy. It is through togetherness and society that we have the concept. It 

is just about why or on what grounds we accept forms of authority over us.  

For this reason, normative conceptualizations of legitimacy also have a strong 

sociological underpinning. They change, transform and evolve in pace with 

sociological perceptions about their value and meaning  (see Tallberg, Bäckstrand, & 

Scholte, 2018, p. 10). For example Aristotle (2012, p. 1252b) in his Politics writes 

about how things naturally are. Reflecting the social perceptions of his contemporary 

environment, Aristotle justified slavery because barbarians by their nature cannot 

lead. He had not met Spartacus.   

Hence, the question of constitutional legitimacy or the fourth face of sociological 

legitimacy defined by John Oates (2017) seems to be helpful in operationalizing the 

conception of legitimacy for the purposes of a normative study. Oates’s 

constitutional legitimacy refers to public discourses that employed by the governing 

authorities to justify their rule. These discourses are institutionally and discursively 

embedded. It also means that discourses employed by rulers to justify their rule 

resonate with and build on norms, principles and conceptions which enjoy broad 

acceptability among those who are ruled. This normative level has a deep epistemic 

dimension as it elevates, emphases, and employs certain ways of interpreting and 

conceptualizing reality. This is reconstituted on a social and systemic level. (See De 
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Goede, 2006; Shapiro, 1981.) Principles and norms constitute legitimacy and the 

system of governance. I refer to this perspective as a constitutive perspective.    

Table 1.  Applying the Analytical Framework of Constitutive Legitimacy  

 

From an empirical perspective, constitutive legitimacy can be defined as a questions 

about i) what normatively founded perspectives, discourses and ideas are employed 

to justify a given type of governance, ii) who are the audiences of these perspectives, 

discourses and ideas, iii) how do these perspectives, discourses and ideas generate 

agency and authority. These questions have been reformulated below in line with the 

analytical framework for Constitutive Legitimacy:  

1. a priori level: what moral principles, values and conceptions of justice provide 
conditions for a normatively justified governance? 

2. instrumental level: what is the substance and forms of these moral principles, 
values, and conceptions of justice, i.e., how should they be operationalized, are 
there some institutional requirements or minimal conditions? 

3. output level: what outcomes should we expect, what are the lives that subjects to 
a system of governance should be able to live. How is the a priori level realized 
in practice? 

We have so far seen that legitimacy is an aspect of governance and regulation. 

Legitimacy can be defined in multiple ways because there are multiple normative 

sources of acceptability as well as a number of sociological explanations for beliefs 

about legitimacy. This is particularly true in the context of global governance. Some 

definitions of legitimacy seek to take this pluralism into account while some others 

frame legitimacy to certain normative standards. To account for the pluralism of 

(i) A priori   level of 

normative principles, moral 

standards and ideas about 

justice

(ii) Instrumental level or how 

the a priori principles should 

be operationalized

(iii) Output level or 

concern with the 

question of what lives 

people should be able 

to live and experience

Markets

Indiv idual liberties, subjective 

choices, freedom of external 

restraints

International market 

regulation, rule of law, global 

economic competition

Economic welfare, 

social progress, 'be 

fruitful and multiply '

Democracy

Indiv idual liberties, 

distributive justice, political 

equality

Governance through 

participation (input, 

throughput), elections, 

political accountability

Government for the 

people

Source: Author
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conceptions of legitimacy, I examine and develop a perspective to legitimacy built 

on Oates’s (2017) constitutive perspective. I pose questions about the i) a priori level 

of legitimacy, ii) instrumental level and iii) output level. The question then is, on what 

normative standards, how and for what purpose should governance be constituted 

in order to be legitimate? In Table 1, I outline a framework to constitute normative 

perspectives of legitimacy and applied it to the abovementioned conceptions of 

markets and democracy.  

1.1.3 Analytical Framework for Regulatory Governance 

This dissertation develops a Smithian theory of pre-disciplinary liberalism through 

the application of the analytical framework for Constitutive Legitimacy. In similar 

manner, a framework is needed for the comparative analysis of trade governance 

whereto the theory of pre-disciplinary liberalism is applied in Chapter 3. This 

framework is needed not only to organize the empirical findings in a reader-friendly 

fashion, but also for the purpose studying the evolution of the legitimacy dilemma 

in between the global baseline and CETA on a comparative basis.  

Comparison is a means to establish the quality of a thing, or in Hegelian terms, 

the unlikeness of things alike. There is neither added value in comparing different 

things entirely nor no perception of being and essence to be derived from mere 

acknowledgement that all things are different. To gain a perception of length, we 

need to examine this quality in one object to the same quality in another one. To 

look instead for colour serves no purpose. And when assessing the length of a certain 

category of things, it is of little help to examine length between different categories 

(Hegel, 1830, § 117, 118; Lijphart, 1971).  Analytical frameworks help to classify and 

categorize the different aspects of trade governance into like groups: it serves as a 

methodological approach to specify what is compared, and after comparison, 

analysed from the two competing perspective to economic liberalism. As before, the 

first task is to ensure conceptual clarity of governance and regulation. 

Governance is a relatively novel concept. Related to the concept of governing, it 

has been defined ‘as processes of management and rule’ (Tiihonen, 2004, p. 18) or 

an array of rules and norms along with institutions to administer them (Scholte, 

2011b, p. 9). It surfaced as part of mainstream vocabulary during the 1990s in 

response  to the effects of globalization on the use of political authority on 

management and rule (Djelic & Sahlin-Andersson, 2006, p. 7; Scholte, 2011b, p. 9). 

This transformation can be approached through four dimensions of governance.  
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The first dimension, one of the major implications (of globalization on 

governance) has been the transformation in the political sovereignty of states 

through various forms of shared authority and pooled sovereignty (D. Elazar, 1998; 

J. Elazar, 1995; Scholte, 2000). This is what Rosenau and Czempiel (1992) referred 

to with the influential notion of ‘governance without government’. The concept 

encapsulates the resulting fragmentation of public authority and the emergence of 

new actors, including non-governmental and private actors – in addition to 

transgovernmental (between for example state departments), intergovernmental, 

intra-regional, translocal (between for example two cities) and public-private hybrids 

(Scholte, 2011b, p. 11).  

The fragmentation of governance authority has led to a dispersion of power. The 

territorial and state-centric arena of government and cooperation has been 

complemented by multiple levels of agency, hence the concept of multi-level 

governance. The idea of levels carries a connotation about a measuring rod along 

which governance takes place. It is however difficult to point out such a rod without 

excluding certain types of agency and locus. In the context of federal studies which 

has informed the idea of multi-level governance, distinctions between for example 

supranational, international, national and local levels are functional (Zürn, Wälti, & 

Enderlein, 2010, p. 2).  

Governance can also take place outside, within and across these levels, like the 

different forms of self-regulation by transnational enterprises (corporate social 

responsibility, value-chain management) or the productive nodes of collaborative 

cities in the regional and global economy (see Khanna, 2019). The concept of 

transnational governance seeks to encapsulate the notion of blurred boundaries and 

entanglement of interrelational agency (Djelic & Sahlin-Andersson, 2006, p. 4). Still, 

for example Jan Aart Scholte argues that global governance is preferable because of 

its lack of reference to nation and territory (Scholte, 2011b, p. 10).  

The second dimension of (global) governance concerns processes of governing 

and the modes and means of governance. Processes refer to how agenda setting 

within different governance institutions takes place as well as how they exercise their 

authority, and the nature of their authority (Djelic & Sahlin-Andersson, 2006, p. 12). 

The mode of governance relates to the question of how and through what means 

governance takes place. For example, the World Economic Forum, a non-official 

governance institution, provides assessment on national economic policies and its’ 

Global Competitiveness Reports have served as an important policymaking tool 

(Carroll, 2010, p. 44).  
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The means of governance has a direct bearing on the concept of regulation, 

incorporated in most definitions. For example Scholte (2011b, p. 8) defines global 

governance as ‘a complex of rules and regulatory institutions that apply to 

transplanetary jurisdictions and constituencies’, and Zürn, Wälti, and Enderlein 

(2010, p. 2) as ‘the sum of regulations brought about by actors, processes as well as 

structures and justified with the reference to a public problem’. Djelic and Sahlin-

Andersson (2006, p. 6) also note that regulations are supported and sustained by 

other types of governance. For example, trade agreements are sustained by judiciary 

governance mechanisms like the Dispute Settlement System of the World Trade 

Organization, the International Investment Court in the CETA and International 

Centre for Settlement of Investment Disputes in bilateral investment treaties. As 

institutions of official trade governance, their duties and institutional structures are 

stipulated through regulatory means in international and bilateral trade deals.   

The third dimension of governance is its institutional and structural 

embeddedness (Djelic & Sahlin-Andersson, 2006, p. 12; Zürn et al., 2010, p. 3). 

Following the classic definition by March and Olsen (March & Olsen, 1984), I define 

institutions as official and non-official rules and norms that define and structure 

social behaviour. Some scholars emphasize the role of norms and institutions in 

social construction of legitimacy (e.g., Clark, 2003). According to Väyrynen (1999, p. 

30), they are constitutive elements of global governance if and when they function 

as a clue or common sense that binds the different actors together. Structures, on 

the other hand, can refer to various socio-economic power relations.  

In addition to this broad definition, institutions can be seen in a narrow 

organizational sense. Then institution can be defined as an organization, the official 

rules that constitute an organization, its decision-making authority, procedures of 

governance as well as how it exercises its authority. This narrow definition 

corresponds quite well to what regulation and regulatory governance is about 

(compare Table 2 below). I understand that institution in the broad sense 

encompasses this narrowly, too. In the context of regulatory governance, I use 

institution in the narrow sense; the broad sense is implicit in my perspective of 

legitimacy (see Table 1 above). 

From a post-structuralist perspective, the institutional, normative and structural 

dimensions of governance have a discursive underpinning that can be extrapolated 

through the Foucauldian concept of ‘discursive practices’. Foucault’s ‘discursive 

practice’ refers to those ideas and practices that define and frame social relations as 

well as what is socially approvable in a given context and through a given discursively 
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sustained and reproduced constellation of power – like the famous example of the 

medical profession (Hall, 2007, pp. 56, 57; Shapiro, 1981, pp. 129–131).  

Unlike regulation, governance has a semi-official definition, coined by the 

Commission on Global Governance, an independent commission set up under the 

auspices of United Nations and financed by the United Nations Development 

Program (UNDP). The Commission’s 1995 report defined governance as follows: 

Governance is the sum of the many ways individuals and institutions, public and 
private, manage their common affairs. It is a continuing process through which 
conflicting or diverse interests may be accommodated and co-operative action may 
be taken. It includes formal institutions and regimes empowered to enforce 
compliance, as well as informal arrangements that people and institutions either have 
agreed to or perceive to be in their interest. (The Commission on Global Governance, 
1995.) 

This definition provides the fourth element of global governance: its objective. 

The purpose of governance, as per the Commission, is the management of common 

affairs. Some others (e.g. Zürn et al., 2010, p. 2) point out that governance must have 

a public purpose. A private actor can take on a publicly valued objective. If it pursues 

private purposes, it does not classify as governance. For example, corporate 

governance, when focusing on creating value for shareholders, is about business 

management instead of governance. But when its objective is to enhance its 

compliance and implementation of other socially valued purposes, like fair trade or 

sustainable development, it is about governance (or about corporate social 

governance).   

Using these four dimensions, I define transnational governance as a complex set 

of a) institutionally and structurally embedded b) practices, norms and regulatory 

politics that are employed by, reproduced and constituted by c) interrelational and 

variegated agency for d) objectives that are socially valuable and for the management 

of common problems – which also justify the process. 

Regulation is part of governance as one of its tools or as a mode of governance. 

According to one of the most influential definitions (Robert Baldwin et al., 2012, p. 

2), regulation has three dimensions: i) regulation as a specific set of commands, i) 

regulation as deliberate state influence to achieve desired policy objectives, and iii) 

regulation as all forms of social and economic influence, accounting also for non-

state actors as well as unintentional influence. As an element of public 

administration, regulation has been around for quite some time. For example 

Kautilya, the Indian political theorists and contemporary of Aristotle, wrote 

extensively about different types of rules and commands as a mechanism for social 

control (Boesche, 2002). As part of public administration, regulation not only 

https://sv.wikipedia.org/wiki/United_Nations_Development_Program
https://sv.wikipedia.org/wiki/United_Nations_Development_Program
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signifies rules and commands but also refers to the regulatory agencies with the 

authority to issue them.  

In the bureaucratic sense, regulation has been around for centuries even in the 

relatively youthful European civilizations. Regulation of the British railways is a good 

example. It commences with The British Railway Regulation Act from 1840, which 

appointed an inspector to oversee safety of the railways. Owing to the huge number 

of accidents among both passengers and construction workers, there was a perceived 

need for an organization that would not only oversee safety but also provide rules 

and commands for its improvement. Thus, the Railway Inspectorate (RI) was 

established for that purposes in the 1870s. This represents a still prevalent form of 

regulation as part of public administration through semi-independent organizations 

with clearly defined tasks and regulatory powers to fulfil them, granted to them by 

public authority (e.g. Lodge, 2008). Philip Selznick’s (1985, p. 363) often quoted 

definition of regulation as ‘the sustained and focused control exercised by a public 

authority over activities valued by the community’, reflects this reality.  

The Railway Inspectorate, as a public regulatory agency, also manifests another 

still prevalent dimension of regulation: the boundary setting between conflicting 

social interests and in this case those between economic gain on one hand and public 

safety on the other. Until 1923, the railways were operated by private companies 

totalling 120 at their peak in 1914. Reflecting this aspect of regulation, Cento 

Veljanovski (1991, p. 4) has defined regulation as the battleground between state and 

industry.  

Today, regulation has expanded much beyond national bureaucracies taking place 

at national, supranational and international levels and not only by public authorities. 

Regulation does not involve only ‘command and control’ but also soft measures of 

coordination, exchange of information and recommendations. Moreover, regulation 

is not merely a hierarchical activity with one-dimensional influence. Instead, 

regulators are acted upon by stakeholders, other regulators as well as those whom 

they regulate. (Robert Baldwin, Cave, & Lodge, 2010; Black, 2001; Lodge, 2008.) 

Reflecting this expansion of regulation, Gunninham and Grabosky (1998) have 

defined regulation broadly as a means of social control.  

Regulation is an essential object of inquiry in political and social sciences, in 

European studies and research on globalization and transnational governance. 

Particularly in the latter fields related to global governance, regulation is highly 

fashionable - one of the principal modes of politics (Djelic & Sahlin-Andersson, 

2006; Jordana & Levi-Faur, 2004). Giandomenico Majone’s (1994) thesis about the 

‘rise of regulatory state’ in Europe is one of the most influential earlier treatises on 
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the subject. In his article, published in West European Politics, Majone argues that 

instead of state interventions, regulation by independent or semi-independent 

regulatory authorities had become a key means of governance both for the national 

governments and for the European Union. Majone argued that the concerns with 

budgetary constraints of the welfare state and the ethos of competition explained the 

shift to semi-independent regulatory agencies with public duties. In this process, 

states surrendered parts of public ownership and governmental regulatory authority. 

This development forms part of what is commonly referred to as the New Public 

Management.  

The second aspect of Majone’s ‘regulatory state’ depended primarily on the EU’s 

lack of federal policy-making authorities like budgetary tools and the resulting 

expansion of its political role through regulatory governance. This involves both soft 

regulation on the basis of voluntary member-state cooperation and cooperation (i.e., 

the open method of coordination), provision of guidelines and recommendations as 

well as binding directives that can be implemented by any desired means on the local 

level (subsidiarity), and the institution of semi-independent institutions of regulatory 

governance for the oversight and control of, for example, approval of medicines 

(European Medical Agency) and consumer safety (European Food Safety Agency, 

EFSA, European Chemicals Agency, ECHA). Majone (1999) further argued these 

developments raise the problem of democratic legitimacy. This should be 

approached not through increasing politicization of EU institutions but through 

strengthening their accountability.  

Both of these phenomena, the decentralization of public authority on national, 

supranational and interstate levels, and the emergence of a new layers of governance 

on the public and private interface is one aspect of what Julia Black (2001, pp. 103, 

104) refers to as ‘decentred regulation’ and some others as aspects of transnational 

governance (Djelic & Sahlin-Andersson, 2006). For Black, decentred understanding 

of regulation combines the following notions: First, the idea that regulation is not 

nor should be a state monopoly. The regulation occurs even without government 

approval between various social actors as a means to structure their relations. 

Second, traditional tasks of public administration, for example provision of security, 

education and health, are provided by a plurality of actors on multiple levels; third, 

that public authorities are as much regulatory actors as object of regulatory agency.  

Black’s account demonstrates the importance of regulation as a means of politics, 

or following Laswell’s definition, its relevance as a means to decide who gets what, 

when and how. Yet, as regulation transfers politics away from what people mostly 

tend to conceive as the primary arena for political battles, i.e., parliaments, political 
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parties, governments and elections, it can contribute to the de-politicization of 

politics (Black, 2001, p. 109; Teivainen, 2002). The flip-side of this is the increasing 

prevalence of expertise, consultants, consultocracy (Ylönen & Kuusela, 2018) and 

the so-called stakeholders of regulation (Matten & Crane, 2005). Post-structuralists 

(De Goede, 2006) point out that expert governance is fundamentally about deciding 

what kinds of understandings are considered relevant or socially acceptable and 

conversely, what kinds of perspectives aren’t (also Poutanen, 2018).  

While these observations evidence the social scientific relevance of regulation, 

they also demonstrate its lack of analytical rigour as a descriptive concept. It is 

difficult to define what exactly defines regulation as a distinct phenomenon in 

politics and governance, or what would not be about regulation but about something 

else (Robert Baldwin et al., 2010, p. 9; Black, 2001, p. 141; Lodge, 2008, p. 293). 

According to Julia Black (2001), the possibility to formulate almost all questions of 

political science into questions of regulation effectively obstructs the usage of 

‘regulation’ as a descriptive concept.  

For this reason, Black argues that ‘regulation’ should be used as a tool to ‘see 

control, power, and ordering in unsuspected places, and as affected by unsuspected 

actors’, i.e., if it is defined as a certain type of political agency. Thus, Black (2001, p. 

142) defines regulation as ‘a process involving the sustained and focused attempt to 

alter the behaviour of others according to defined standards or purposes with the 

intention of producing a broadly defined outcome or outcomes’. This definition 

suggests that when approaching an object of inquiry, we would examine whether a 

regulatory process affects the formation of social relations, how this takes place, what 

kind of relations are formed, how is the agenda set, and who are the beneficiaries.  

In their study on transnational regulation, Marie Djelic and Kerstin Sahlin-

Andersson (2006, p. 5) sought to update the aforementioned definition by Baldwin 

et al for the same purpose for which Black defined hers. Building on the earlier work 

on Baldwin et al.’s definition by Jordana and Levi-Faur (2004, pp. 3–5), they 

distinguished between four analytical dimensions of regulation: 1) who regulates, 2) 

what is the mode of regulation, 3) what is the nature of regulation and regulatory 

rules, and 4) what is the compliance mechanism. In Table 2 I have used this analytical 

distinction of regulation to extrapolate what regulation consists of with regard to its 

purposes. This perspective forms the basis for the Analytical Framework for 

Regulatory Governance.  

This analytical framework, presented in Table 2 below, serves as the tool to 

structure and analyse the empirical references in a systematic manner. It is the means 

to categorize and distinguish between different aspects of trade governance so that 
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the unlikeness of likeness can be ascertained. For instance, if one would examine 

how CETA investment protection differs from the global baseline, it is impossible 

to examine CETA and the WTO, as the latter lacks an investment chapter. Yet, they 

both regulate state-to-state dispute settlement and food safety, and with regard to 

these regulations, they are comparable. Consequently, through this framework I 

structure the research material into different cases of same types of regulation to 

make a comparative examination possible.  

Both examples in Table 2, food safety governance and the provision for social 

rights, involve a variety of actors on multiple levels. The regulatory tools employed 

by these agents differ; some employ binding legal tools while other resort to soft 

mechanisms. The nature of regulation thus varies between formal, informal, 

voluntary as well as political. Particularly states, the European Council, but also the 

WTO involve political decision making and thus struggles over the objectives, 

purposes and means of regulation. Yet this is only a part of the regulatory process. 

Similarly, those institutions that exercise political authority form merely one part of 

the whole. Finally, there are also a variety of compliance mechanisms, including 

economic sanctions, political pressure and denial of membership (e.g., participation 

in the markets for food products).  

Finally, as regulation is primarily a means of governance, it also has multiple 

purposes. Some governance institutions can have many objectives and some only a 

few. Some objectives can be the main purposes which frame and subject other 

potential purposes. Depending on regulatory objective, we speak about food safety 

regulation as part of safety governance, social regulation as part of public politics or 

market regulation as part of trade governance.  

Depending on its purpose and nature, regulation can be constitutive in the sense 

that it is employed as a means to structure and frame social behaviour and relations 

between different agents in a certain manner. In this sense, regulation has a 

constitutive dimension. Some regulations are distributive in nature in the sense that 

they define the conditions for resource allocation. Social welfare programs are 

primarily of this nature. (Krajewski, 2003; Lipschutz & Rowe, 2005.)  

Market regulation, on the other hand, can be understood as a type of regulation 

that constitutes markets. In literature on economic regulation, market regulation 

refers to the various means and rationalities for why a public agency should interfere 

with markets. These include economic objectives like the correction of market 

failures resulting from natural monopolies or information asymmetries; non-

economic objectives include social and distributive justice as well as environmental 
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protection. There is also public regulation for private interests including for example 

export subsidies.  

Table 2.  Analytical Framework for Regulatory Governance  

 

In the context of trade governance, however, market regulation does not denote 

public interest regulation taking place within the state to interfere with the markets, 

but to the international rules and regulation and processes of governance that are 

about building and constituting those markets. The widely quoted definition by 

Henry Farrell and Abraham Newman (2010, p. 610), conceives of market regulation 

as ‘the processes through which the domestic regulatory activities of states and other 

actors set the effective rules of internationally-exposed markets’. As we shall see, the 

WTO and the BITs governed under the International Centre for Settlement of 

Investment Disputes (ICSID) provide the legal frame and regulations of world trade 

governance.  

Regulatory authority Mode of regulation Nature of regulation Compliance mechanism

Purpose of regulation 

Food Safety World Trade Organization 

(WTO), Regional and 

Bilateral trade deals, 

Codex Alimentarius, 

European Food Safety 

Agency (EFSA), 

European Commission, 

states, national regulatory 

agencies

Legal tools, expertice, 

political decisions

Formal, informal, 

political, constitutive

Judiciary oversight, status 

reports, economic 

sanctions, expertice, social 

pressure, control of entrance 

(e.g. market access)

Social Rights States, parliaments, WTO, 

European union, United 

Nations, NGOs, Public 

Procurement Officials, 

municipalities, companies

Legal tools, taxation, 

expertice, political 

decisions, self-

regulation

Political, formal, 

informal, voluntary, 

distributive

Judiciary oversight, status 

reports, economic 

sanctions, expertice, social 

pressure, control of entrance 

(e.g. procurement 

agreement)

Source: Author
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1.2 Previous Literature and the Dilemma of Contested 
Governance 

This introduction now proceeds with a review of previous scholarship on the 

legitimacy dilemma. The discussion proceeds on two tracks, first providing the 

general outlines of the legitimacy dilemma in global governance debates and then 

introducing specific contestations concerning trade governance. Through reviews of 

contemporary literature, the first section shows the relevance of a pre-disciplinary 

perspective. The objective of the second part is also to elucidate why the regulatory 

turn and contested market regulation form a specific case of a legitimacy dilemma. 

Moreover, it provides rationales for the case selection and the reasons for singling 

out CETA from amongst many other regional trade deals.  

1.2.1 Markets and Democracy in Global Governance 

Democracy and markets are two forms of governance that are almost universally 

considered legitimate. Their normative legitimacy derives from the shared principle 

that all men are created equal and that all individuals are entitled to individual 

freedom. In this sense, they are both offshoots and representatives of liberalism. Yet, 

together they also expound the inherent dilemma in liberal legitimacy −how to 

combine collective authority of majorities with individual liberties (Connolly, 1983). 

Liberal democracy and welfare state have provided sustainable solutions for the 

dilemma.  

Yet, this solution has not been uncontested. Objections over extended forms of 

democratic majority rule, like the New Deal in the U.S. or welfare-statism in Europe, 

grew prominent during the second half of the 20th century both in Western economic 

policies, global economic governance and academia (Blyth, 2017; Harvey, 2006; 

Plehwe, 2009). Friedrich Hayek’s normative theory of justice builds on the idea that 

through markets, society can best harness the knowledge, resources and dexterity of 

people for increase of private and social wellbeing (Hayek, 2006).  

Like democracy, markets are widely perceived as a necessary condition for 

individual and societal welfare. The source of the liberal dilemma is that both markets 

and democracy can lay claim on the supreme authority over society and provide 

reasons for why markets should be subjected to democratic control or why 

democracy should not interfere with markets. According to Hayek, democratic  a 

system without markets is closer to a totalitarian society than an authoritarian society 
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with a free market economy (Farrant, McPhail, & Berger, 2012; Hayek, 1956). Others 

argue it is the free market system that threatens with its authoritarian elements (Gill, 

1995; Robinson & Harris, 2000). 

In liberal democracies, the dilemma of liberal legitimacy has been sustainably 

managed through electoral politics. With the increasing prevalence of global 

governance, the situation has changed. The success of global governance institutions 

to contain the dilemma is questionable. There is one major reason for this: Markets 

have become deeply globalized and economic governance is perhaps the most 

institutionalized and pervasive feature of global governance. Democracy in contrast 

remains within its national (and in some cases, federal) boundaries and is likely to 

remain so for the foreseeable future. There is a democratic deficit in global 

governance, but there is hardly a market deficit. 

Scholarship on critical political economy has paid considerable attention to 

discourses that constitute and legitimize economic globalization and the perceived 

separation of economic and democratic domains of legitimacy. In this scholarship, 

economic perspectives to legitimacy are summed up under the umbrella concept of 

neoliberalism where the idea of the ‘superiority of market-driven competition’ forms 

the unifying denominator (Plehwe, Walpen, & Neunhöffer, 2006, p. 2) of a ‘globalist 

rhetoric of free trade, growth, efficiency, and prosperity’ (Robinson & Harris, 2000, 

p. 19) which (1995, p. 406), define privatization and transnationalisation of capital as 

‘inevitable or desirable from a broad social viewpoint’ (Gill, 1995, p. 406).  

As a dominant discourse of economic governance and globalization, 

neoliberalism is seen to generate authority for a technocratic cadre or transnational 

bureaucracy that serves the restoration of class power and the interests of 

transnational capital.  It also effectively subdues and excludes democratic and 

political governance as irrelevant, non-desirable and potentially harmful for 

economic wellbeing. (Carroll, 2018; Gill, 1995, pp. 401, 402; Gill & Cutler, 2014a, p. 

14; Harvey, 2006, p. 16; Robinson & Harris, 2000; Van der Pijl, 2012.) 

Similarly, the evolutionary perspective to social development, professed by the 

so-called Austrian school of economists, provides a compelling argument in support 

of considering economics and politics as two different domains of legitimacy. 

According to Ludwig von Mises, social sciences should not be normative for at least 

two reasons. First, because if they are, they tend to restrict individual freedom; 

second, there is no way the values and norms of ruling classes or majorities could 

accurately reflect what individuals wish for themselves; third, a system nonetheless 

based on a value system, is coercive by its nature. Finally, a coercive system eliminates 

from society its ability to generate wellbeing. A democratic form of governance, even 
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if it has favourable objectives, is therefore not the best institutional means for social 

organization. Instead, social sciences should be built on what can be objectively 

observed about the people’s desires and wishes. (Mises, 1957, pp. 11, 22, 26, 35, 309.) 

As a solution, Mises proposes what he calls praxeology, a science of human 

action. Its foundation is on individual choices. Its methodological starting point is 

the act of choosing and thus the renunciation of generalizable norms for what is 

good and justifiable. This subjectivism, Mises argues, is the only tenable foundation 

of scientific objectivism and economics as a science comes closest to its realization 

in practice (Mises, 1949, pp. 15, 21). According to Friedrich Hayek, another 

prominent representative of the Austrian school, the danger with majority 

governments and patronizing public policies is the mental change that these policies 

tend to cause. Majoritarian policies accustom people to dependencies, acceptance 

and expectation of commands and guidance, and their ability and willingness to 

embracing the responsibility of their own lives diminishes. Ultimately, the effect is 

the deterioration of the creative forces of human society, or the laws of trial and 

error in competition with the best ideas and practices. (Hayek, 1956, pp. 2–4, 180, 

2006, pp. 19, 26, 51.)  

Mises and Hayek are not just random philosophers of economic thought. They 

were both members of the Mont Pelerin Society (MPS), founded on Hayek’s 

initiative in 1947 to safeguard free markets and individual liberties not only from the 

threat of the Soviet Union but also from the increase in majoritarian politics in the 

Western world. Plehwe and Walpen (2006, pp. 27–29) classify the MPS as a core 

agency in forging intellectual leadership from within the neoliberal paradigm of the 

prevalence of free markets, privatization and limited state interference. The 

importance of the MPS in the formation of neoliberal discourse is asserted by several 

researchers (Carroll, 2010, p. 205; Harvey, 2006, pp. 16, 20; Hull, 2006, p. 145; 

Patomäki, 2007, p. 27; Plehwe et al., 2006, p. 20). 

Global democracy scholarship was developed to remedy this legitimacy problem, 

providing perspectives on how the democratization of global economic governance 

in particular and transnational governance in general could be pursued (Gill, 2000; 

David; Held & McGrew, 2007; David Held, 2009). Jan Aart Scholte (Scholte, 2011a, 

2011b) defined a prerequisite for global democracy as accountability with civil society 

actors while Patomäki and Teivainen (2004) provided a reform agenda for existing 

institutions to increase their democratic responsiveness. 

 The idea of democratizing global governance has serious limitations. Democracy 

theorists like Robert Dahl consider it virtually impossible given the strict institutional 
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requirements2 of his conceptualization of democracy (Dahl & Shapiro, 2015). 

Democracy is dependent on the existence of a political constituency defined either 

as consisting of citizens or states. A large proportion of the world’s population live 

in autocratic systems, however. This makes both a world federation and a global 

parliamentary society untenable. Indeed, as the institutional legitimacy of democratic 

governance on a global scale reflects merely one among many ‘value patterns’, it is 

questionable whether democratic legitimacy would even be desirable in the current 

context (Buchanan & Keohane, 2009; Miller, 2010; Stillman, 1974).  

Instead of deeper global governance, the direction appears to be towards 

disintegration, fragmentation and increased pluralism (Acharya, 2016; Stephen, 

2017). Contestations over human rights, the responsibility to protect, and signs of 

decreasing relevance of global governance institutions such as the United Nations 

(UN) and The World Trade Organization (WTO) are evidence of both normative 

and institutional shortcomings of existing forms of global governance (Juutinen, 

2016a; Juutinen & Käkönen, 2016a; Linn, 2017; Stuenkel, 2013).  

Because of these limitations, there is an ongoing debate on how to define 

legitimacy of global governance institutions (Agné, 2018; Robert Baldwin, Cave, & 

Lodge, 2012; Buchanan & Keohane, 2009; Scholte & Tallberg, 2018; Westergren, 

2016). No broad understandings in favour of some standards have risen. Ian Clark 

has proposed to define legitimacy as community building expressed through a 

process of seeking and generating solutions for common problems (Clark, 2003, pp. 

80, 95). Buchanan and Keohane (Buchanan & Keohane, 2009, p. 42) propose a 

Complex Standard which has three main criteria: minimal moral acceptability, 

comparative benefit, and institutional integrity. Building from an empirical 

perspective, Tallberg and Scholte (2018, p. 62) propose a new typology of 

institutional legitimacy, dividing into the two main pillars of procedure and 

performance, and examined from the three perspectives of democratic, technocratic 

and fair principles of governance. Tallberg’s and Scholte’s typology, reproduced here 

with the written permission of the publisher, is provided in Table 3. 

According to Scholte and Tallberg (2018), public discourse concerning the 

legitimacy of global governance institutions provide evidence of the coexistence of 

these three perspectives. Democratic, technocratic and fair procedures and 

 
2 These are: (i) effective participation (each member has an equal and effective opportunity to make 
the views known to other citizens), (ii) equality in voting (each member has an equal and effective 
opportunity to vote), (iii) enlightened understanding (all member have equal and effective access to 
impartial information about decision at hand as well as information about alternative policies and their 
consequences), (iv) member have the final and exclusive control of the agenda at all stages of decision-
making, (v) all adults members are included at all stages. 
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performance, however, are not equally important for all institutions (and countries). 

According some scholars (Higgott & Erman, 2010), the debate about legitimacy 

deficit centres on political institutions of global governance. Institutions with a 

specific focus on trade and financial governance are not deemed to suffer from this 

problem. Their problem, instead, concerns performance and efficiency, and are seen 

from the perspective of management instead as arenas of political contestation. 

(Ibid., 2010, pp. 452, 453.)   

Table 3.  Institutional sources of legitimacy 

 

I interpret this discussion in the following manner: the contestations of the 

legitimacy of economic liberalism emanate from 1) predominance of economic 

concerns and market-based legitimacy in global economic governance, 2) prevalence 

of institutions of economic governance, and the 3) a lack of global or a transnational 

democratic polis. These notions are the key determinants of the legitimacy problem 

in transnational governance. To consolidate economic liberalism as a perspective to 

legitimacy, one should be able to develop a perspective that accounts for them. The 

general objectives that direct my interpretative analysis on Smith’s work are therefore 

defined as response to these concerns.  

To seek solutions for the legitimacy dilemma, the following three conditions need 

to be met: the solution should be i) compatible with the values of individual liberty 

and economic liberalism, it ii) legitimizes markets and free trade as a means of 

individual liberty, that it iii) does not exclude but instead includes political and social 

considerations as well as economic ones.  

1.2.2 The Regulatory Turn and Contested Market Regulation 

This section reviews contestations of contemporary trade governance. It provides 

the rationale for choosing the empirical test cases for the comparison in Chapter 3. 

In comparative studies, a small number of cases are enough to establish a relationship 

Democratic Technocratic Fair

Procedure
Participation, 

Accountability
Efficiency, Expertise

Impartiality , 

Proportionality

Performance
Democratic promotion in 

wider society

Problem solv ing, 

Collective gains

Human dignity , 

Distributive justice

Source: Scholte & Tallberg, 2018, p. 62 (reproduced with written permission from the publisher)
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given that the number of cases, and the rationale for their selection, depends on the 

objectives of the study. The objective here is to assess the legitimacy of contested 

trade governance with a representative case of new developments that have 

intensified these contestations. This task necessarily involves a comparison between 

the global baseline and a case of new developments. Indeed, only one case is 

sufficient if and when it is a representative case of the phenomena causing 

contestations. Then it has to be established how and under what conditions CETA 

changes, improves or worsens the problem of legitimacy, if it indeed does that.  

The World Trade Organization (WTO) forms the international baseline of 

market regulation. Building on the ideas of liberal market-based legitimacy, the 

WTO’s objective and purpose is to boost the open economy and free and 

competitive markets through market regulation. The WTO forges binding 

agreements to constitute markets and economic relations between its 164 contracting 

partners (WTO, 2019a). The WTO has about 30 binding multilateral agreements in 

addition to national agreements that set out their particular commitments within the 

scope of the multilateral agreements (WTO, 2019b). The mission of the WTO is the 

pursuit of open borders grounded in the belief that economic liberalization is a 

means of economic welfare, poverty reduction as well as international peace and 

stability (WTO, 2019c).  

The opening of national markets to international trade, with justifiable exceptions or 
with adequate flexibilities, will encourage and contribute to sustainable development, 
raise people's welfare, reduce poverty, and foster peace and stability.  

Since the slowdown of WTO’s multilateral trade negotiations after 2006, the 

European Union has actively developed common trade policy that builds on these 

ideals.3 Since the entry in force of the Lisbon Treaty in December 2009, which made 

foreign trade relations a matter of supranational governance, the EU has the political 

authority to negotiate and sign trade treaties. The cornerstone of EU trade policy is 

the belief that economic integration enhances living standards through economic 

growth, consumer benefits and labour effects (European Commission, 2011, p. 5).  

 
3 The European trade policy agenda forms part of the Lisbon strategy for Jobs and Growth and its 
successor, The EU 2020 Strategy for Smart, Sustainable and Inclusive Growth. The trade agenda is a more 
specifically defined European Commission policy document and has been actively implemented since 
its launch in 2006 of the EU’s Global Europe Strategy (European Commission, 2006). This has been 
further developed with two follow-ups produced, the component of the EU 2020 strategy document 
Trade, Growth and World Affairs (European Commission, 2011), published in 2011, and most recent, 
Trade for All: Towards a more responsible trade and investment policy, issued by the Commission in 2015 
(European Commission, 2015). Another key document is the Commission Staff Document, Trade as 
a driver of prosperity accompanying commission’s 2010 trade strategy document (European Commission, 
2010).  
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CETA forms an integral part of European trade policy and is a representative 

case of expansion of market regulation on the regional level. Negotiations were 

launched in 2009 and concluded at the EU-Canada Summit on 26 September 2014. 

CETA is ‘the EU’s most comprehensive FTA to date’ (European Commission, 2015, 

p. 30, 2019). Partially ratified in 2017, CETA is the foremost among the so-called 

‘new generation’ trade agreements (European Commission, 2006, pp. 9, 10, 15, 2017, 

p. 7) where EU aspirations in regulatory cooperation, rules and market access 

concession (European Commission, 2006, pp. 9, 10, 2011, pp. 6, 7, 9) go well beyond 

the WTO framework (European Commission, 2017, p. 7).  

Other new or second generation trade agreements have been concluded 

(European Commission, 2017, p. 7, 2019) between EU and Japan, South Korea, 

Peru, Columbia and Central America. Negotiations with the United States have since 

2016 been at a standstill (European Commission, 2017, p. 7)4. It is unclear whether 

CETA is indeed the foremost of not only the EU’s but all the world’s RTAs. 

Comparative studies have established that it is indeed the EU’s trade deals that are 

the most expansive, with the deepest and broadest coverage (Hofmann, Osnago & 

Ruta, 2017, p. 18). As one of the foremost EU’s trade deals, CETA is a good 

candidate for this study. More importantly, it provides a representative case of new 

generation trade governance. This is the key reason for singling out CETA.  

Second generation trade agreements are the most extensive and deep of the EU’s 

trade agreements in terms of issue coverage and depth of measures of integration. 

The World Trade Organization (WTO) provides the reference points for all regional 

and bilateral trade agreements because they must be in compliance with the 

multilateral trade system it upholds. New generation trade agreements cover three 

areas: market access, regulatory cooperation and non-tariff barriers, and trade rules 

as well as non-trade issues. Tariff elimination, perhaps the most known area of trade 

liberalization, pertains to market access issues along with, for example, the opening 

of formerly excluded services and public procurement to international trade. In 

addition to tariff elimination, the primary economic gains from new generation trade 

deals accrue from dismantling regulatory barriers to trade and expanding markets to 

new areas of trade in services and public procurement markets. (EC DG Trade, 2017, 

p. 2; Francois, Manchin, Norberg, Pindyuk, & Tomberger, 2013, p. vii; Young, 2016, 

p. 346.) 

 
4 Negotiations were  initiated de novo  in the beginning of 2019, but as the focus at this point (summer 
2019) is only on tariff elimination and conformity assessments, the negotiated new FTA would not 
account for a ‘new generation’ trade deal (European Commission, 2019).  
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While trade liberalization is based on the ideas of absolute and comparative 

advantage, i.e., reasons why free trade is always better than restrictive trade systems, 

the classical writers developed their ideas on the basis of trade in goods. The object 

of their critique was tariffs drawn from imports, subsidies granted for export 

companies, as well as restrictions on (national) labour mobility and freedom of 

occupation. These issues will be dealt with later in Chapter 2, but they are important 

to note here, because they provide the benchmarks on which the institutional 

legitimacy of markets for the classical writers depend. 21st trade is something quite 

different. The major difference with regard to governance legitimacy is the focus on 

the expansion of market regulation instead of just elimination of tariffs. In fact, 

tariffs are already low and have been so for quite some time. First generation trade 

deals initiated by the General Agreement on Tariffs and Trade (GATT) commenced 

with tariffs reductions already in 1946.  

The WTO builds on the original GATT system. However, tariff elimination was 

only one of its objectives, inherited from the GATT. Most of its approximately 30 

trade deals pertain to regulatory issues. One of the new issues introduced by the 

WTO in 1994 is the expansion of market regulation into trade in services, an 

economic area where the welfare state has long-occupied a central position as 

provider of educational, health-related, postal services, among others. These areas 

were included in the WTO General Agreement on Trade in Services. This expansion 

of market regulation resulted in voluminous analysis of the relation of services trade 

with public services, with many critiquing their commodification and threats to the 

availability of services (Chanda, 2003; Knight, 2002; Krajewski, 2003; Pollock & 

Price, 2003; Scherrer, 2005; Woodward, 2005). Services trade is a contentious matter 

in the sense that it brings the logic of markets and competition to a field of 

government where non-economic concerns like social justice and caretaking have 

long dominated.  

Like services, regulatory cooperation, non-tariff barriers and global rules and 

norms expand market regulation into a contested domain. Much more than tariff 

eliminations (which are also ambiguous between two unequal economies), expansion 

of market regulation treads on areas once the exclusive domain of democratic 

governance. For example, regulatory issues concerning chemical and food safety, 

intellectual property rights and subsidies are not definitively and exclusively 

economic in nature (see Juutinen, 2014b, 2016b; Tussie, 2018).  

The boundary between market regulation and non-economic objectives has 

become more obscure due to the expansion of markets. At the same, the shifting 

focus of trade deals has solid economic rationales as it depends on the changing 
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nature of international trade. For one, prior to the founding of the WTO, tariff 

reductions were already considerable. Second, the operation of markets and trade 

has experienced a fundamental transformation since the time of Ricardo’s 

comparative advantage. Production facilities are no longer owned by national and 

local firms nor dedicated to leveraging domestic and foreign consumers with their 

ready-to-use goods. In this former context, the major impediment to trade was 

indeed at the border (in addition to export subsidies and import quotas). (Richard 

Baldwin, 2011, pp. 3, 6.) 

Contemporary trade is instead dominated by transnational companies and 

production dispersed into regional and global production chains. Each transnational 

company or subsidiary produces only one part of the ready product, hence the name 

production chain (Richard Baldwin, 2011, pp. 6, 7). These production chains or 

supply chains are managed by the so-called lead firms, usually transnational 

companies that account for about 80 per cent of world trade (Gereffi, 2014, pp. 13, 

14; United Nations Conference on Trade and Development, 2018, p. 27). In this 

context, international trade often means intra-firm trade and business-to-business 

transactions which poses challenges to how we constitute competitive markets 

(Hoekman, 2014, pp. 16, 17; Ylönen & Teivainen, 2018). 

This ‘unbundling’ of international trade and the consequent requirements of 

global and regional supply chain management is thus is one of the main drivers of 

new generation trade deals. This not only applies to the EU but is also relevant for 

developed country trade policies (Hofmann, Osnago, & Ruta, 2017). At the same 

time, this renders the question of legitimacy of trade governance more objectionable. 

In the words of Pascal Lamy (2013, p. xvii), the former Director General of the 

WTO, supply chain trade ‘implicate[s] multiple policy areas’, which ‘include the full 

spectrum of traditional trade policy concerns, investment policy, and a broad range 

of public policy-driven non-tariff measures affecting both goods and services’. 

Recent literature has presented the concept of ‘contentious market regulation’ to 

emphasize the increasing prevalence of and overlap between non-economic and 

economic objectives of regulation. Contemporary scholarship (Laursen & Roederer-

Rynning, 2017, p. 764) formulates this as follows:  

[Contentious market regulation refers to] a politicised process shaped by the 
interaction between societal actors on the one hand, using a broad range of 
conventional and disruptive techniques, and trade regulators on the other hand, 
aiming at establishing sustained control over activities that are socially valued. 

European trade policy takes into account that regulatory policies have a dual role, 

i.e., they are simultaneously tools of non-economic governance and an obstacle for 
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trade. The European Commission’s strategy Trade, Growth and World Affairs bears 

witness to this complexity (European Commission, 2011, p. 7):  

Regulatory barriers to trade in goods, services and investment are especially harmful, 
particularly in our major trade partners, given the intensity of our trade and 
investment relationship with them. […] Countries have the right to establish their 
own levels of public policy protection and to regulate accordingly, such as maintaining 
a high level of human health and safety and environmental protection; and of course 
regulation must also be enforced. […] But while differences in laws and regulations, 
or the absence of common standards or mutual recognition, may be legitimate in 
some cases, they too often constitute an important source of business costs for our 
companies abroad. 

In the same strategy (European Commission, 2011, p. 7) we read further that in 

its internal regulatory politics the EU, while a regulatory superpower, must 

understand and accept the external constraints posed by global economic 

competition for its own regulation: 

In an ever more global economy, however, our own rulemaking must be increasingly 
sensitive to the international context and of the need to help our businesses remain 
competitive. Indeed, the link between external trade opening and internal market 
reforms is often a two-way street, given that in both cases we are aiming to reduce 
the cost of unnecessary regulatory barriers that hamper the flow of goods, services 
and investment. We need to do more to leverage the effectiveness of internal and 
external policies and thereby enhance Europe’s competitiveness in the global market 
place. 

In CETA, the EU and Canada have brought these concerns to practice through 

institutional innovation. CETA provides institutional safe guards of public 

regulatory power vis a vis international economic law. These institutions are novel 

innovations which hitherto have not existed in regional trade agreements. The 

establishment of a regulatory authority to supervise control and direct the 

implementation and evolution of CETA is one of three novel innovations. Second 

is a novel kind of dispute settlement – again with increased authorities for the 

political supervision. Third, the agreement is of an open nature; it does not force 

states to subject themselves to supranational laws and norms but instead proposes 

cooperation between them.  

Citizen groups opposing the CETA and TTIP however have not been convinced 

by the EU trade policy agenda. In the European Citizens Initiative (ECI) against the 

two deals, civil society groups and individual citizens claimed the agreements 

threaten to bypass and restrict democratic decision-making through regulatory 

cooperation and restrict it through the imposition of new norms, both mechanisms 

being supported by investor-state dispute settlement. Secondly, the ECI argues that 

CETA and TTIP not only will affect future use of democratic legislative powers but 
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also will dismantle past decisions. Some scholars, however, have argued these 

contestations are of limited nature and emanate from well-funded civil society 

organizations in a minority of European member states (De Bièvre, 2018; De Bièvre 

& Poletti, 2017a; Smismans, 2017). Nonetheless, in the ECI (2017) we read as 

follows:  

We want to prevent TTIP and CETA because they include several critical issues such 
as investor-state dispute settlement and rules on regulatory cooperation that pose a 
threat to democracy and the rule of law. We want to prevent lowering of standards 
concerning employment, social, environmental, privacy and consumers and the 
deregulation of public services (such as water) and cultural assets in non-transparent 
negotiations. 

The Joint Interpretative Instrument issued by the EU and Canada on the CETA 

reads quite differently. It directly answers the civil society critique. With regard to 

the democratic decision-making power, we read that regulatory cooperation is 

voluntary, only applicable if relevant regulatory authorities so decide. Concerning 

investor-state dispute settlement, the document notes that all disputes are subjected 

to interpretative rules issued by the EU and Canada, which, we read, would make it 

impossible to use dispute settlement to challenge public regulatory policies. 

Furthermore, it is clearly stated that CETA will neither lower the EU’s current 

standards and laws in general nor in food safety in particular. We read as follows: 

[R]egulatory authorities can cooperate on a voluntary basis but do not have an 
obligation to do so, or to apply the outcome of their cooperation. […] CETA 
preserves the ability of the European Union and its Member States and Canada to 
adopt and apply their own laws and regulations that regulate economic activity in the 
public interest, to achieve legitimate public policy objectives such as the protection 
and promotion of public health, social services, public education, safety, the 
environment, public morals, social or consumer protection, privacy and data 
protection and the promotion and protection of cultural diversity. […] In order to 
ensure that Tribunals in all circumstances respect the intent of the Parties as set out 
in the Agreement, CETA includes provisions that allow Parties to issue binding notes 
of interpretation. Canada and the European Union and its Member States are 
committed to using these provisions to avoid and correct any misinterpretation of 
CETA by Tribunals. […] CETA will also not lower our respective standards and 
regulations related to food safety, product safety, consumer protection, health, 
environment or labour protection. Imported goods, service suppliers and investors 
must continue to respect domestic requirements, including rules and regulations.5 

European trade policy agenda and the Joint Interpretative Instrument on CETA 

by the EU and Canada thus contradict the concerns with race to the bottom as well 

as the regulatory chill. The EU refers to institutional checks that CETA provides as 

 
5 Council of the European Union, 13541/16. 
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safeguards of public regulatory power vis a vis international economic law. Still, 

various scholars, in addition to civil society groups, maintain this critique. A key 

reason of the persistence of this critique is the investor state dispute settlement 

system, or the Investment Court System as it is officially known. (Cosmas, 2014; De 

Ville & Siles-Brügge, 2017; Diependaele, De Ville, & Sterckx, 2019; Diez, Dotzauer, 

& Cohen, 2019; Hübner, Deman, & Balik, 2017.) 

In conclusion, we can observe that the legitimacy of trade governance derives 

from and is contested by two broadly different sources of institutional legitimacy as 

well as concerns about democratically approvable performance and outputs. While 

trade is a means of economic welfare, in the contemporary trade system, trade 

liberalization is feared to have other consequence that are averse to democracy and 

question the legitimacy of trade governance.  

Many of the concerns about legitimacy of trade governance centre on second-

generation trade deals, like CETA. A focal point of these concerns is conceptualized 

with the idea of contentious market regulation. It focuses on, in particular, regulatory 

cooperation and investment protection in CETA. Yet, even the WTO is an agent of 

the expansion of trade governance. The Seattle protests in 1999 were indeed focused 

on the WTO. The demonstrations against TTIP and CETA in Brussels and 

elsewhere form part of a same continuum (as demonstrated in the name of a critical 

NGO S2B). 

This dissertation applies pre-disciplinary liberalism on both the WTO and CETA. 

Legitimacy dilemma of trade governance derives of and is defined by the global 

baseline set out by the WTO, the first case to be examined in Chapter 3. The more 

recent contestations centre on new generation trade deals, of which CETA is a 

representative case. By comparing these two cases, we can establish how the 

evolution of trade governance relates to the legitimacy dilemma, and indeed, to what 

extent and under what conditions a comparative perspective supports the idea of 

contested market regulation.   

1.3 Conclusion: Research Task and Analytical Solutions 

According to Tallberg and Scholte (2018), the legitimacy of global governance 

institutions broadly consists of democratic, technocratic, and fair procedure and 

performance (see Table 3 above). In trade governance, the chief problem is how to 

balance between these three. Using this typology, the contested market hypothesis 

can be described as contestations over the imbalance in favour of technocratic rule 
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in trade governance; there is a role for democracy, too, but that is limited.  With the 

expansion of trade governance, the role of democracy is even less. The contested 

market hypotheses would then suggest that CETA, compared to the global baseline 

of trade governance, further expands the technocratic dimension of governance at 

the cost of fairness and democracy.  

One solution for this imbalance is the strengthening of democratic rule, and the 

subjection of trade governance to broader parliamentary control. Yet, achieving this 

type of reform is subject to the theoretical dilemma that seems to provide the 

epistemic source for the legitimacy problem. Economic liberalism has successfully 

claimed acceptability in governance with only a limited role for democracy. I argue 

this claim derives from a disciplinary conception of the benefits of self-interest. The 

disciplinary understanding of economic liberalism purifies self-interest and makes it 

righteous with little regard to political context. Critical political economists have 

demonstrated that structures, institutions and discursive systems matter. They are 

forms of power that frame human action and self-interest. Building on Smith and a 

review of the sources of classical political economy, this dissertation claims that the 

idea of social embeddedness of self-interest is very much present in Adam Smith’s 

economic liberalism.  

Consequently, through a development of a pre-disciplinary economic liberalism, 

moral and social concerns need to form an essential part of liberal legitimacy. The 

social benefits of self-interest are not unconditional but dependent upon what is here 

called sociological ecosystems. Self-interest, to be socially beneficial and for markets 

to uphold individual liberties and civilizational evolution instead of social and 

ecological decline, need to be subjected to symmetric interdependences. This 

argument is related to notions of institutionalism (e.g., Djelic, 2010), post-structural 

political economy (e.g., de Goede, 2006), but firmly based within the normative 

tradition of liberalism.  

A theory of Smithian pre-disciplinary liberalism is developed as a solution to the 

legitimacy dilemma. This theoretical solution is then applied to assess the legitimacy 

of the most emblematic cases of the dilemma. The WTO and the international 

investment agreements serve to highlight the global baseline of the dilemma, while 

CETA serves as a representative case of the evolution of trade governance on 

regional level (chosen as a case specifically of contentious market regulation). The 

following research questions operationalize this objective:  

 

1. Is it possible, and if so how, to conceptualize economic liberalism 

through Adam Smith as a perspective to legitimacy that fills the following 
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three conditions: a) compatibility with the values of individual liberty and 

economic liberalism, b) legitimization of markets and free trade, c) the 

ability to incorporate moral concerns into the pursuit of self-interest in 

markets so as to achieve a holistic view of human action?  

2. What is the relation of CETA to the legitimacy of trade governance and 

more specifically, a) how trade governance in the WTO and CETA 

relates to legitimacy from the Smithian pre-disciplinary liberalism 

perspective, b) to what extent and how does CETA differ from and 

expand trade governance in relation to baseline trade governance (set out 

by the WTO and the BITs under the International Centre for the 

Settlement of Investment Disputes, ICSID), c) how this change relates 

to the contentious market regulation debates, and to legitimacy from the 

Smithian pre-disciplinary liberalism perspective?   

As presented in this introduction, the research design is divided into the following 

steps: This section explains how these questions are approached. The first question 

is answered in Chapter 2. There the methodology is divided in two: a) a perspective 

from which to read and interpret Adam Smith, b) an analytical framework on 

legitimacy to analyse and structure my reading in the form of the Smithian 

perspective to legitimacy. Chapter 3 comprises of empirical analysis. It also employs 

two approaches. It structures the empirical sources through the Analytical 

Framework for Regulatory Governance. It then interprets legitimacy from the 

Smithian perspective. The tools of analysis are divided into the following solutions:  

i. Setting out the relevance of and approach to interpreting Smith’s work 

(conducted in section 1.1.1), 

ii. Development of the analytical frameworks of Constitutive Legitimacy 

and Regulatory Governance (conducted here in sections 1.1.2 and 1.1.3), 

iii. Development of a theory of pre-disciplinary liberalism as a perspective 

to analyse, normatively assess and improve governance legitimacy 

(approaching Smith as a political theorist driven by the three key 

determinants of the legitimacy dilemma, and structuring the 

interpretative work with the analytical frameworks of Constitutive 

Legitimacy, conducted in Chapter 2), 

iv. A comparative examination of the evolution of trade governance 

between the baseline and CETA (employing comparative method and 

analytical framework for Regulatory Governance, conducted in Chapter 

3),  
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v. An interpretative analysis of the legitimacy of trade governance in light 

of two competing perspectives: Disciplinary Liberalism and the Smithian 

Pre-disciplinary perspective, and assessment of the contentious market 

regulation hypothesis (conducted in Chapter 3),  

vi. Assessing the benefits and applicability of Smithian Pre-disciplinary 

Liberalism as an approach to legitimacy dilemma in trade governance 

(conducted in the concluding Chapter 4).  
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2 A PRE-DISCIPLINARY PERSPECTIVE: SMITHIAN 
CONSTITUTIVE LEGITIMACY 

Adam Smith is a controversial figure. He was a staunch promoter of free trade whose 

intellectual innovations, the concept of absolute advantage, the invisible hand 

theorem, still form a central part of modern economics. Rightfully or not, he is often 

referred to as the father of modern economics, with his major treatise on political 

economy Wealth of Nations (WN) praising human self-interest, private property and 

trade not only as means to individual gain but also societal progress. Yet, Smith was 

also a moral philosopher, whose Theory of Moral Sentiments (TMS) conceptualized self-

interest in a Christian ontological context as an evil, but in so doing, sought to 

decipher the social context in which evil yields good fruit or becomes the driving 

force of social good. (Fitzgibbons, 1995; Oslington, 2011; S. J. Pack, 2010; 

Rothschild, 2001; Sen, 2017.) 

This chapter reflects and discusses this dualism through two interpretations on 

Smith’s work, the disciplinary and pre-disciplinary readings. The disciplinary 

perspective emphasizes the WN while the pre-disciplinary perspective is developed 

through both the WN and the TMS. This chapter commences with a short account 

of the conceptual history of liberalism. This part is necessary to lay down the 

ideational context in which liberalism was developed, and to demonstrate the lack of 

disciplinary siloes separating economics, politics and moral philosophy. Doing this, 

the contextual section makes the case for a pre-disciplinary reading methodologically 

stronger.  

Also reflecting this dualism, the so-called Adam Smith problem has been one of 

the central puzzles in Smith scholarship. At its heart is the perceived incoherence 

between the morality and benevolence of Smith the moral philosopher and rational 

egoism of Smith the economist. (Oneken, 1897; J. Otteson, 2002, p. 443) The central 

theorem in the Smith problem is the invisible hand: that through self-interest in free 

markets men are bound to gain the general good of society – as if guided by an 

invisible hand. In the form of the price mechanism, this theorem still lives on as a 

central argument in modern economics (Fitzgibbons, 1995, p. 89).  Its core idea is 

that free markets, through individual preferences and mediated by prices, leads to 

optimal societal and individual gain. The idea that markets are the best at decision 
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making derives from this notion. Being perhaps most known for the invisible hand 

theorem, Smith is often represented as a one-idea man (Sen, 2017, p. 52). 

Yet, the contextual and political preconditions that Smith described as necessary 

for restraining and directing this self-interest contradict this interpretation of Smith’s 

invisible hand theorem (McLean, 2006; Sen, 2017). Indeed, while the TMS and WN 

mention the invisible hand only once each and it only appears thrice in Smith’s works 

(Rothschild, 2001, p. 116), the whole book about moral sentiments is about those 

conditions where self-interest can grow to support moral sentiments. In addition, 

the many passages in WN, where Smith recounts the problems that have arisen from 

the unrestrained pursuit of self-interest, further demonstrate a curious imbalance 

between what Smith, the father of economics, is sometimes represented as and what 

Smith’s broader scientific contributions would implicate. (Norman, 2018; S. J. Pack, 

2010; Rothschild, 2001.) 

At the same time, Smith was a staunch supporter of free markets, individual 

liberties and self-interest – a key concept in both the TMS and WN. His arguments 

about negative justice as the limitations of rationalist planning provide a conceptual 

bridge between Smith and what critical political economists call neoliberal 

intellectuals like Friedrich Hayek. Scholars who emphasize Smith’s conception of 

self-interest in the WN argue that if Smith’s work has to be interpreted in a coherent 

manner encompassing both the WN and TMS, then the basic premises should be 

developed from his conception of justice, self-interest and free markets. (Coase, 

1976; Sally, 2001; Viner, 1927.) 

Another dimension of the Adam Smith problem is the scholarly debates about 

what Smith actually meant. Can the WN and TMS be considered coherent and if so, 

how to reconcile between Professors Market and Benevolence. As proposed by 

earlier scholars (Macfie, 1961; McLean, 2006; Oneken, 1897; S. Pack, 2010; Sen, 

2009) siding with Professor Benevolence (or perhaps more befittingly, with Prof. 

Benevolent Market), the key is not self-interest per se, but self-interest directed by the 

impartial spectator. My findings support this understanding.  

This dissertation is about the Adam Smith problem only indirectly. Its focus in 

on building a liberal perspective to legitimacy. Yet, from the perspective of this 

dissertation, the logic behind the Adam Smith problem strongly resembles the that 

of the legitimacy dilemma between market based and democratic acceptability. This 

is the logic of disciplinary siloes. Consequently, the Smithian solution to the 

legitimacy dilemma is simultaneously a contribution to the debates on the Adam 

Smith problem. 
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Mine is not the first attempt to a pre-disciplinary reading of Smith. For example, 

Amartya Sen in his Idea of Justice (2009) has employed Smith in this sense. More 

specifically, Sen focused on Smith’s idea about the impartial spectator as a key to 

interpret and develop a perspective to justice which goes beyond its libertarian 

conception as ‘freedom from external constrains’. Sen did not promote or seek to 

define just institutions but instead advocated impartiality in decision-making within 

given institutional contexts. Resonating with Buchanan and Keohane (2009), justice 

for Sen does not imply a fixed set of institutions or moral standards, but an impartial 

acceptance of and dialogue with pluralist perspectives into perceptions of justice. 

For Sen, this would serve the objective of taking better into account the question of 

what lives people can and would wish to live instead of what the best (or most just) 

institutions are (Sen, 2009, pp. 9, 207, 408).  

Various scholars have sought to develop conceptions of legitimacy and justice 

without an exclusive anchor in either the normative foundations of markets, 

democracy or states (Buchanan & Keohane, 2009; Sen, 2009; Westergren, 2016). 

Some scholars have already sought to interpret Adam Smith in this sense to develop 

solutions for the problem of the acceptability of global trade relations (Forman-

Barzilai, 2010; Herzog, 2011; Muthu, 2008; Watson, 2007). The present dissertation 

contributes to these debates.   

This chapter proposes an interpretation of Smith’s ‘theory of self-interest’ as a 

perspective to legitimacy that fulfils the following conditions: i) it is founded on the 

liberal values of individual liberty, ii) it legitimizes markets and free trade as a means 

of individual liberty, iii) it does not do this by excluding political and moral 

considerations. The objective is to develop what I call a Smithian Constitutive 

Legitimacy to serve as normative perspective to assess and evaluate the legitimacy of 

trade governance. My reading of the WN and TMS are guided by the objective of 

answering the following three questions: what is the 

1. a priori level: what moral principles, values and conceptions of justice provide 
conditions for a normatively justified governance? 

2. instrumental level: what is the substance and form of these moral principles, 
values, and conceptions of justice, i.e., how should they be operationalized; are 
there some institutional requirements or minimal conditions? 

3. output level: what outcomes should we expect, what are the lives that subjects 
of a system of governance should be able to live. How is the a priori level 
realized in practice? 

These objectives serve as a method of reading that guides how the source material 

is approached and how and for what purposes it is interpreted. As the rivalling 
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schools of thought in Smith scholarship show, the study of theoretical sources tends 

to be conducive of multiple, even contradictory, interpretations. For political theory, 

this is not a problem, but it might be for conceptual historians. The objective of my 

critical reading is to understand the logic of argumentation in Smith’s two major 

books, guided by the need to develop solutions for contemporary problems. This 

involves the systematization and evaluation of key arguments in the source material 

according to the requirements of the research questions and contemporary 

problems.  

This method of proceeding can thus contribute new interpretations as well as 

complementation and verification of old ones. It may lead to reframing of research 

puzzles and social problems in innovative ways. The task in this chapter is to develop 

a coherent perspective to the legitimacy of trade governance through a critical 

reading of Adam Smith’s WN and TMS. I am not engaging Smith as a conceptual 

historian but as a political theorist (on the distinction, see Philp, 2008).  

This chapter is organized as follows. I will first seek to shed light on the building 

blocks of the later division between market-based and democratic forms of 

legitimacy. After that, I will shortly present one reading that emphasises markets 

which will serve as a baseline for comparing where my more comprehensive reading 

goes beyond the market-based or disciplinary reading. Finally, I will focus on those 

Smithian concepts to what the liberal disciplinary reading does not pay enough 

attention. I build a constitutive perspective with the help of incorporating those 

concepts within a Smithian liberalism. I argue that the liberal disciplinary reading is 

not wrong but too limited, and my own interpretation does not build on rejecting 

market-based liberalism but completing Smith’s concept of moral action as well as 

some of his ideas about the system of natural liberty. With the classic texts, and 

because of the availability of various editions, I am referring not only to page 

numbers but also book and chapter numbers. 

2.1 On the Conceptual History of Liberalism 

This section presents a short overview on the conceptual history of liberalism. For 

the development of the theory of pre-disciplinary liberalism, this is necessary for the 

following reason: it helps us to distance ourselves from the conceptual swaddles of 

our time. This distancing is methodologically necessary. Any classic text or a text 

written in a for us unknown context is bound to include ideas or statements that do 

not appear to make sense. Yet, when reading an argument, particularly a scientific 
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one, a scientist should seek to recognize and decipher logic behind it, even if 

appeared bizarre in his or her own context. To further establish the validity of a pre-

disciplinary approach I now continue with a short account of the conceptual history 

of liberalism.  

2.1.1 Enlightenment and Natural Law  

The social context of European Enlightenment era theorizations on liberty differ 

drastically from contemporary theories. Individual liberties were primarily a privilege 

of the ruling classes. Instead of individual liberties, social order was legitimized by 

traditions and religions. The Enlightenment heralded the emergence of reason and 

the liberation of the human mind from those chains to which it had been subjected 

during the dark ages. The claim by the Catholic church that it alone possessed 

knowledge of what is out there, why the world exists and why humans live on earth 

was questioned by the idea that an individual, to be able to believe, should not rely 

on authority but on personal conviction or even better, confirmation by reason (or 

by faith as Luther would have it). The Enlightenment represented the awaking of the 

human intellect and the liberation of free will (to use that intellect) in Europe, which 

was then shy of the advancements of the Chinese, Indian and Islamic empires.  

Indeed, the horrors of the Thirty Year’s war ending with the Westphalian Treaty 

in 1648, taught a lesson about tolerance and law that came to define the ideational 

map of former zealots and witnesses to the destructive effects of international 

anarchy. The 17th century saw a number of scholar and intellectuals applying their 

minds to inquiries of nature, social order, and politics by rational thinking. Some 

turned their minds towards the study of the economy, or rather those things that 

affect wealth and material wellbeing. I have already mentioned the Finnish 

clergyman, Anders Chydenius, whose ideas about the competitive and free allocation 

of productive resources and mental dexterity appear oddly familiar yet strange as 

they are contextualized among the 18th century Nordic peasantry.  

Chydenius wrote in Swedish. He was not an academic and his work was not 

widely translated. Thus, when Adam Smith first presented his ideas about economic 

liberalism, he was reflecting ideas that already were in circulation. Nonetheless, it is 

Adam Smith that is the person one thinks of when asked about the founders of 

economic liberalism and the foremost figures in the fight against the mercantilist 

doctrine and restrictions on free movement of labour, of the freedom to choose 

one’s profession, state support for export companies whose high market access costs 
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were levied upon the importers of other trading nations. Indeed, Smith wrote very 

much in the spirit of Enlightenment in the sense that he sought to provide arguments 

for why mercantilism and prosperity is an uneasy pairing (Kegley & Wittkopf, 2001, 

pp. 252, 253). 

Conceptions of legitimacy in both economic and political liberalism and 

democracy have their shared intellectual roots in the Enlightenment. Thomas 

Hobbes was an Enlightenment writer interested in the social order and the themes 

of why and how social order can be maintained even among free individuals. He 

asked if divine authority or kingly ancestors do not stand as good reasons to 

legitimize rule and power, then what does? Hobbes’s solution was the idea of natural 

laws, of the social contract and of rational thought, which can by way of deduction 

understand and establish that a society and a ruling authority are not only beneficial 

but even more importantly necessary for life. (David Held, 1987, pp. 41, 42.)  

Hobbes is considered one of the pioneers of modern liberalism. Of course, 

compared to modern liberalism, Hobbesian liberalism is stern, uncompromising and 

authoritarian. Still, professing the equality of all men, Hobbes set himself apart from 

any doctrine or system which claimed the right to rule on the basis of birth or 

revelation. Unlike Rousseau two centuries later, Hobbes believed that equality is the 

natural condition of men, because no single individual, however strong or intelligent, 

possess strength or intelligence so far superior to those of other that they by their 

own can subjugate others. Because of this general equality, men are by their nature 

equal (Hobbes 1651, Book I, Chapter xiii, p. 76.) 

Hobbes argues that because men in states of nature are equal, they are all in 

possession of natural rights. For Hobbes, natural rights mean the right of everyone 

to all things and full liberty without restraints, moral, social, legal or divine, to the 

fulfilment of these rights. Natural rights, then, exist only in a context of anarchy, 

between actors who have no compelling authority above them. Consequently, men 

are not only equal, but they also have a right to everything. At the same time, this 

condition implies that there is no justice in social interactions. (Hobbes, 1651, I, xiv, 

pp. 79-80.) 

The condition of equality and natural rights leads to a life that is inimical to peace 

and prosperity. Instead of peaceful cooperation, natural rights and full liberty leads 

to a life in anarchy, a state of nature, where relations between men are defined by 

conflicts and where cooperation and agreements is merely a passing occasion 

without any long-standing effects. Because all men desire not only to be free but also 

to live, we also have a desire to accept a social organization that makes this possible. 

Hobbes writes that as ‘there can be no security to any man, how strong or wise so 
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ever he be, of living out the time which nature ordinarily alloweth men to live’. It 

follows that the aspiration for peace must be fulfilled first and liberties only second 

(Hobbes, 1651, I, xiii, p. 76 I, xiv, p. 79.) 

This is the theoretical starting point of Hobbes’ contractarian political theory. By 

the so-called laws of nature, Hobbes refers to substitute natural rights and 

unrestricted liberty with a social order and justice. Out of the over ten laws of nature, 

the first one is this endeavour for peace and self-protection. As an instrument to 

achieve the condition prescribed by this fundamental law of nature, we have to lay 

down the natural right to all things and everyone, which embodies the idea of the 

second law of nature (Hobbes, 1651, I, xiv, p. 80): 

From this fundamental law of nature, by which men are commanded to endeavour 
peace, is derived this second law: that a man be willing, when others are so too, as far 
forth as for peace and defence of himself he shall think it necessary, to lay down this 
right to all things; and be contented with so much liberty against other men as he 
would allow other men against himself. 

Transfer of natural rights takes place through contract. The third law of nature 

prescribes that we need to respect this contrast because any agreement is good only 

as long as it holds. According to Hobbes, the two things that enforce a contract are 

fear and pride. Fear for punishment, either in the afterlife or through the invisible 

world, or by an earthly power which forces men to keep their promises. Pride, on 

the other hand, applies to the glory of upholding a deal, and ‘is a generosity too rarely 

found to be presumed on’. As a result, the third law of nature is conditional upon a 

coercive power to guarantee that contracts are kept. (Hobbes, 1651, I, xv, pp. 79, 

88.) 

Other natural laws appear to pertain to the moral philosophy of human relations. 

Moral philosophy according to Hobbes (1651, I, xv, pp. 97) is the science of natural 

laws. For example, the fourth law is about gratefulness, to be bestowed upon those 

who do you good, and the fifth, which is complacence or sociability, suggests that 

men ought always to accommodate themselves to others. The argument in favour of 

this is interesting. Hobbes compares men in society to stones in a building. An ill-

fitting stone takes more space than necessary and may cause the structure of the 

edifice to become feebler than it would with a more fitting one. Hobbes argues that 

men should not aspire for superfluous things, if these are necessary for others. This 

would contradict the fundamentals of self-preservation; give rise to dissatisfaction, 

social unrest and the disruption of peace.  

For seeing every man, not only by right, but also by necessity of nature, is supposed 
to endeavour all he can to obtain that which is necessary for his conservation, he that 
shall oppose himself against it for things superfluous is guilty of the war that 
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thereupon is to follow, and therefore doth that which is contrary to the fundamental 
law of nature, which commandeth to seek peace (Hobbes, 1651, I, xv, p. 93). 

The sixth law calls for forgiveness, the seventh for moderation in taking revenge, 

and the eighth condemns declarations of hatred by one against any other. The ninth 

law comes back to the relation between individual liberties in relation to the liberties 

of others. Hobbes argues that because all men are equal in a state of nature, they 

should acknowledge their equality. Hobbes rejects Aristotle’s interpretation that 

some men are fit to lead while some are, as if by their nature, fit to be led. While 

Hobbes accepts that people differ in terms of their individual capacities, he 

challenges Aristotle with reference to the state of nature where individual differences 

are irrelevant. Being clever and strong only becomes relevant in society. From the 

Hobbesian perspective, they can be seen as conditional upon the existence of a 

society and thus, while in society people live long enough to enjoy and benefit from 

their individual differences, people do not for that reason cease to be equal. If they 

do, the foundations of the social contract would crumble. (Hobbes, 1651, I, xv, pp. 

93-95.)  

While the endeavour for peace prescribes individuals to surrender their full 

liberties, it also prescribes them with certain rights that are not transferable.  The 

tenth law of nature consists of these inalienable rights: all individuals in a society 

have the right to do all in their power to ‘govern their own body; enjoy air, water, 

motion, and ways to go from place to place’ as well as other things necessary for life. 

The eleventh law of nature prescribes equality before the law. The twelfth, that all 

things that cannot be divided, shall be enjoyed in common, or otherwise divided by 

lot (Hobbes, 1651, I, xv, 93-95). In Leviathan, Hobbes enumerates a total of 20 laws 

of nature. They are not formal legal codes but dictates of reason, founded in the 

following prescription: ‘Do not that to another which thou thinkest unreasonable to 

be done by another to thyself’ (Bunce, 2013, p. 65; Hobbes, 1651, II, xvi, pp. 166, 

167).   

In Leviathan, Hobbes did not use the concept ‘legitimacy’ once. He did refer to 

the Latin ‘legitima’ in the sense of lawfulness and the English ‘legitimate’ to  denote 

the status of children born in a wedlock (Hobbes, 1651, III, xxxix, p. 288; IV, xlvii, 

p. 432). Still, his natural laws can be read as a conceptualization of social conditions 

that justify society for its members. Indeed, prior to the Enlightenment, social order 

in Europe had little use for concepts of the public acceptability of governance. This 

changed with theorizations about the moral principles, values and conceptions about 

the nature of humans which commenced to recognize the shared humanity and the 

resulting equality of all men without regard to social rank.  
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That Hobbes was engaged in normative work to develop (rational) principles that 

would justify governance and a given social order of its subjects is a claim that his 

discussion about the natural laws and social contract would seem to well support. 

Some of Hobbes’s natural laws follow an explicit discussion about causes that, by 

breaking the natural laws, would dissolve the contract. The contract is primarily 

justified because it serves the fundamental law of nature, the endeavour for peace, 

an endeavour shared by all or at least most members of society. A coercive power 

exists because it is beneficial and necessary for its subjects. It derives its authority to 

rule from this perception. Natural laws describe why individuals are disposed to 

commit themselves to a society. (Hobbes, 1651, I, xxvi, p. 164.) 

While Hobbes’s arguments for why the state is necessary and why individuals 

should commits themselves to it, his justifications for the instruments through which 

the state continues to enjoy support would appear less compelling (Dyzenhaus, 

2009). In other words, his focus seems to have been on the a priori level of 

justification. Specifically, Hobbes only provided conditions that justify a social order 

for its members, but did not engage in detailed examination about the means through 

which the natural laws can be fulfilled in government or the instrumental level of 

legitimacy. Hobbes argues that the natural laws provide a reason to transfer 

individual natural rights to an artificial person, the great Leviathan, who would enjoy 

unrestricted natural rights (Hobbes, 1651, II, xvii, pp. 108, 109).  

For Hobbes, natural laws become compelling obligations through their 

institution as enforceable legal codes by the sovereign. From this notion, three 

inferences can be made. First, the acceptability of government depends upon the 

imaginary contract, which has as its obligation the endeavour for peace. In this sense, 

the acceptability of government does not depend on distributive justice or the 

promotion of social rights, but the provision of a society where individuals can live 

in peace. For this reason, Hobbes has been characterized as a promoter of negative 

liberties, that is, freedom from external constraints. (Bunce, 2013, p. 86; D. Van Mill, 

1995, p. 444; Watkins, 1965.) 

In some aspects, however, Hobbes’ natural laws have a positive dimension. For 

example, the right to all those things necessary for the preservation of life go beyond 

the universal declaration of human rights, which has no mentioning of water or 

common ownership. On some occasions, public water utilities have been privatized 

and thus made a matter of individual property rights. This may be compatible with 

some interpretations of negative liberty, but it is incompatible with Hobbes’s natural 

laws. Following vocal campaigns by social movements and the Bolivian ‘water wars’, 
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the UN General Assembly acknowledged the right to clean and affordable water as 

a human right in 2010 (Baer, 2015).  

The second inference concerns the problem of means and instruments of the 

subjects of governance to check the influence of the sovereign. This is what David 

Dyzenhaus (2009) has described as the ‘Hobbes challenge’. In contemporary society, 

the institutional means to uphold and develop the individual rights of citizens is 

through democratic procedures. Yet, Hobbes was not a promoter of democracy. 

Once founded, the Commonwealth, or the great Leviathan, is in possession of the 

natural rights of its subjects and within the limits of natural law can do whatever it 

pleases. The sovereign rights consist of rights to judge, punish, reward, maintain an 

army, wage war, negotiate peace, constitute laws, set the official religion, expropriate 

private property, distribute property, appoint governmental officials, and whatever 

else is necessary for the preservation of peace and defence. Subjects are obliged to 

obey and the coercive powers of the state guarantee their obedience. (Bunce, 2013, 

p. 73; Hobbes, 1651, II, xvii, pp. 108, 109.) 

Along with these in principle unlimited authorities (full natural rights), the 

sovereign is normatively bound by the goal of its founding – the preservation of life 

and peace. Civil laws should be enacted in such a way that they embody and enforce 

the natural laws (Hobbes, 1651, II, xxvi,  p. 164). In other words, the great Leviathan 

is both bound to the natural laws and erected because of and for the protection of 

them: ‘sovereigns are all subject to the laws of nature, because such laws be divine 

and divine and cannot by any man or Commonwealth be abrogated’ (Hobbes, 1651, 

II, xxix, p. 199).  

At the same time, the question remains, what kind of institutions would guarantee 

the sovereign would not develop into a tyranny and institute slavery instead of 

natural laws? Hobbes does not pose this question. However, he does argue that a 

wise ruler has an interest to preserve the natural laws to preserve its own power. In 

other words, if and when its authority is founded upon the disposition of men to 

follow natural laws, then, when the political authority set up to enforce them as civil 

law fails to do this, its claim to justice vanishes. The sovereign would thus dissolve 

the covenant that instituted it and thus, as in state of nature, subjects would regain 

the natural rights. As a result, instead of democratic institutions, Hobbes refers not 

only to the reason of subjects to governance but also to the reason of the sovereign 

to rule well and virtuously. (Bunce, 2013, p. 78; Hobbes, 1651, II, xx, pp. 126, 127.) 

Similar to Hobbes, Kautilya’s Arthasastra, a major representative of classic Indian 

political science, maintains that the ruler or king should enjoy full political 

sovereignty and according to some interpretations (Boesche, 2002), nearly 
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totalitarian powers of surveillance. In contrast to Hobbes, Kautilya does not justify 

rulership by appealing to human reason. His starting point is that an organized 

society is necessary for human welfare, that it should be ruled by a king, and the rule 

of a king is inseparably linked to the welfare of the subjects (Juutinen, 2019a; Liebig, 

2014).6  

Defining material wellbeing, acquisition and abundance of wealth as key sources 

of welfare, Kautilya writes that the king’s happiness lies in the happiness of his 

subjects and ‘in their welfare his welfare’ (Juutinen, 2018b, 2019a). Doing this, 

Kautilya links the success, stability and strength of a form of governance to how its 

subjects perceive its success. While the beliefs by the subjects is irrelevant from moral 

and normative standpoints, as in Hobbes, they are relevant and even necessary from 

an empirical perspective, not to justify the existence of an organized society in 

general, but to make any rulership long-standing and efficient. At the same time, 

Hobbes and Kautilya share the idea that a ruler or an institution of governance 

should simultaneously enjoy extensive powers and be directed towards the welfare 

of its subjects. Kautilya goes further, emphasizing surveillance, management and 

control; yet, not as a form of arbitrary power that serves the particularistic interests 

of the ruler but for the welfare of the people.7  

The third observation concerns the relation of Hobbes within the conceptual 

evolution of liberalism. Published in 1651, Leviathan came to repudiate the 

teleological worldview that still in the 17th century provided the backbone of 

governmental legitimacy. Instead, he asked: if a political authority has been 

commanded to govern by divine authority, but the divinity only speaks with the ruler, 

then, how can anybody but the ruler know that he has actually been spoken to? Or 

for that matter, how would anybody be able to distinguish hearing voices from a 

divine order or separate a true king from a false prophet? The same question could 

be formulated in a more general manner: what are the means of ensuring that 

governance authority, derived from a source that is unintelligible for the majority of 

the governed, is derived from that authority? In other words, what is the means of 

verifying that the claim to the right to govern is valid?   

According to modern proponents of classical liberalism, Hobbes’s focus on 

rationalism and particularly his emphasis on the state machinery were contradictory 

 
6 This practical orientation depends at least partially on the division of labour between the four 
branches of the Vedaic sciences where ontological and ethical concerns are treated separately from the 
science of politics and economy that Arthasastra focused on (Shamasastry, 1915, Book I, Chapter ii, p. 
9). 

7 Kautilya does not conceptualize the state in Westphalian terms of nation-states but multinational 
functional entities (Juutinen, 2019a).  
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to the natural laws. For example Hayek (1978, p. 120) argues that Hobbesian 

rationalism is one the ideas that underpin social planning in an expansive state and 

the subjection of individual liberties to them (also Rothbard, 1982, p. 21). The 

question of what institutional context would best serve the fulfilment of the natural 

rights has deep roots. Let us next shortly examine the evolution of these two 

competing traditions underpinning the conflict between markets and democracy.  

2.1.2 Origins of Markets and the Democracy Divide 

While Hobbes based the right to rule and the nature of social order upon liberal 

ontology, his interpretation of how to it would manifest in an actual form of 

government set him far apart from the later liberal tradition. For this reason, scholars 

who are close to the Austrian school of political theory are much more content with 

John Locke (1632–1704) as the grand old man of liberalism. According to Murray 

Rothbard, Locke’s ideas exerted considerable influence on the American Revolution 

and its conceptions of individualism as much as Hobbesian absolutism was  

conducive for the French Revolution (Rothbard, 1982, p. 21, 2006, p. 315). Tapani 

Turkka (2007) has traced the relevance of Locke’s theories for the formation of the 

thought and practice of parliamentarism.  

Hayek, for example, makes a distinction between the French and British 

Enlightenment. Hobbes, along with giants such as Montesquieu, Alexis de 

Tocqueville and Thomas Paine, stand for the absolutist tendencies in the French 

Enlightenment, whereas Locke, together with Adam Smith, represents the British 

movement. While the former group, Hayek (2006, pp. 50, 51) writes, believed in 

rationalism and social organization according to reason and planning, the British 

tradition builds on the premise that a social order is or should be spontaneously 

formed. Only then can it prosper as a system of free individuals.  

Locke presented his Two Treaties of Government in 1689, about 40 years after the 

publication of Leviathan. Like Hobbes, Locke built on the imaginary context of the 

state of nature as the condition of men prior to an organized society. And like 

Hobbes, Locke deduced natural laws from it. The first law of nature concerns 

property. In Rothbard’s (2006, p. 316) interpretation, Locke’s conception of 

property divides into the idea of ‘commonness’ and ‘self-ownership’. The first idea 

derives from Locke’s biblical notion that the earth and everything in it was given to 

humans for their dominion and subsistence by God, who did not divide it into 

properties of individuals but for the procreation of the whole of humanity. Yet, this 
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common property becomes private when one exerts labour to take from it one’s 

subsistence. The first law of nature is then that the common heritage of all humans 

becomes private through labour. (Locke, 1823, 2, iv, paras. 24, 27–29.)  

Locke’s conception of property entails the idea of labour as the ultimate source 

of property. This idea echoes Smith’s (1776, I, v) perception of labour as the 

fundamental or original prize of everything. Yet, Locke is not speaking about the 

value or prize of things, but about the foundation of property or how the common 

earth or its products originally came to be possessed and treated as private property 

(Rothbard, 2006, p. 317). It is through taking something from what is commonly 

available only by the hardship of taking it. However, being constrained by the state 

of nature, men can only take possession of as much as they can consume or 

otherwise they will see the fruits of their efforts spoil without means to enjoy them. 

For this reason, Locke’s second law of nature states that men only can possess as 

much as they ‘can make use of to any advantage of life before it spoils’. (Locke, 1823, 

2, iv, para. 30.) 

In the Lockean state of nature, there can be no opulence. Any collection of wealth 

or any cooperation between members of society to create the preconditions for 

creating wealth does not exist. In other words, as there is no authority to protect 

contracts and issue as well as back general laws of conduct of morals, there is only 

limited cooperation, no developed human society and thus only the universal poverty 

of life at subsistence level. For Locke, the state is necessary to remedy the evils of 

the state of nature, to enable private property and individual liberties (Locke, 1823, 

2, ix.). Unlike Hobbes, Murray Rothbard (1982, p. 22) argues, Locke did not elevate 

state authority but rather focused on individual liberties and limited state power. For 

Locke, the state is the means to set up a rule of law above the state of nature. For 

Hobbes, the state is all powerful with unlimited natural rights. Locke (1823, 2, ix, 

para. 131) writes:  

But though men when they enter into society give up the equality, liberty, and 
executive power they had in the state of Nature into the hands of the society, to be 
so far disposed of by the legislative as the good of the society shall require, yet it being 
only with an intention in every one the better to preserve himself, his liberty and 
property (for no rational creature can be supposed to change his condition with an 
intention to be worse), the power of the society or legislative constituted by them can 
never be supposed to extend farther than the common good, but is obliged to secure 
everyone’s property by providing against those three defects above mentioned that 
made the state of Nature so unsafe and uneasy.   

Natural law traditions of both Hobbes and Locke have survived all the way to 

our day. Liberty, individualism, necessity of state, social contract, and equality are all 

major social-scientific concepts still today, yet the potentially conflicting elements 
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between them have expanded and materialized. Some theories emphasize liberties 

and individualism, or the ideas about negative justice and freedom from any but the 

most necessary restraints. Others focus on equality, the social contract and state 

authority. We can thus find a common conceptual background in Mill's, Rousseau’s, 

Karl Marx's, or Friedrich Hayek’s theories. No one questions freedom per se, yet we 

define it differently.  

For Hayek, even the early Enlightenment authors like Hobbes and Locke 

represented the emergence of two different traditions. In addition to the reference 

about spontaneity mentioned above, the British tradition also places high emphasis 

on negative justice and liberty from undue and governmentally imposed constraints. 

The French tradition, in contrast, focused on positive justice or justice as entitlement 

to something. For example, Jean-Jacques Rousseau (1712-1778), a leading figure of 

the French Enlightenment, focused much more on the underlying notion of equality 

that informs both the Hobbesian and Lockean states of nature.  

Rousseau published his On the Social Contract in 1762, claiming as the starting point 

that even if men are born free and equal, they are everywhere in chains. Without a 

social contract that establishes and protects equality, the strong will set their own 

system of rule and subject the weak through the right of force. This right, however, 

is not justice nor does it lay down a moral obligation for subjects to obey. (Rousseau, 

1762, Book I, Chapters 1–3). Accepting slavery to be imposed upon oneself is an act 

against our very human nature because it takes away a key element of humanity, our 

free will (ibid. I, 4): 

Such a renunciation is incompatible with man’s nature; to remove all liberty from his 
will is to remove all morality from his acts. Finally, it is an empty and contradictory 
convention that sets up, on the one side, absolute authority, and, on the other, 
unlimited obedience.  

Hobbes deduces natural laws from the state of nature where unrestrained 

freedom disables ownership and wealth. Rousseau’s starting point is the opposite, 

the division of people into the weak and the powerful, and the establishment of 

rights and property by force and coercion. The social contract is not necessary to 

give individuals as broad liberties as possible for them to enjoy simultaneously, but 

to restrain their liberties also for the prevention of the natural inequality that 

otherwise would prevail. Through the social contract individuals give up their natural 

liberty to employ their superior strength for the attainment of purely particularistic 

gains in disregard to the potential side-effects this may have on others. (Rousseau, 

1762, I, 3, 8, 9.) 

Yet, the social contract does not enforce mediocrity, but seeks to harness 

superiority for the general good of society (Rousseau, 1762, II, 3). It substitutes the 
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right of force with right of law. In so doing, social relations are civilized and the use 

of intelligence and strength in a moral manner is made possible. In a society lacking 

natural inequality, there is equality of legal rights. This does not imply there would 

be no private property. Rousseau argues much like Locke that the origin of private 

property is in the attainment through labour for one’s own use and benefits what is 

commonly available but not possessed by others. Yet, in societies where many have 

nothing and a few enjoy much, Rousseau argues, property is likely to depend on 

usurpation or coercion instead. In a chapter 9 note of the first book, Rousseau writes 

‘the social state is advantageous to men only when all have something and none too 

much’. (Rousseau, 1762, I, 7; I, 8; I, 9.) 

The natural law tradition was born after the Thirty Years War, and was defined 

by belief in reason, equality in the state of nature and the necessity of law for the 

protection of life and society. Beginning with Hobbes and Locke, however, it had 

gained two different emphases, the one focusing on a strong state and the other 

urging people to always consider governments as a coercive power and something 

that necessarily merits suspicion. With Rousseau we see an emphasis on equality that 

was carried alongside the slogans of the French Revolution. Thus, the building 

blocks the debates that still remain unresolved; those about the size of government 

and the balance between individual freedom and social equality emerged early and 

were politically significant. They also mark the branching of the Enlightenment into 

British and French traditions (e.g., Hayek, 2006, pp 50, 51).  Friedrich Nietzsche’s 

(1844−1900) vocal language in his Expeditions of an Untimely Man (1889, para. 48) 

expresses the ferocity between the different interpretations about how to preserve 

and promote liberty and freedom in a society:  

The bloody farce which became an aspect of the Revolution, its "immorality," is of 
little concern to me: what I hate is its Rousseauan morality — the so-called "truths" 
of the Revolution through which it still works and attracts everything shallow and 
mediocre. The doctrine of equality! There is no more poisonous poison anywhere: 
for it seems to be preached by justice itself, whereas it really is the termination of 
justice.  

Hobbes, Locke or Rousseau had argued that private property pertains to 

individual liberties and is to be protected by law. Yet, they did not focus extensively 

on developing economic liberalism. This task was shouldered by classical political 

economists like Adam Smith, David Ricardo (1772−1823), Thomas Malthus 

(1766−1834), Jean-Baptiste Say (1767−1832). For Adam Smith, the major object of 

critique was the then predominant mercantilist doctrine of political economy. Its 

basic premise was that the foundation of national wealth was in durable metals, gold 

and silver, or money (which was fixed to a gold standard). Smith, in contrast, argued 
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the true source of the wealth of nations lies in their productive capacities, which is 

an understanding that we still hold. (Smith, 1776, IV, i; IV, ix.) 

This misconception about wealth was a source of mercantilism, a certain type of 

protectionist economic policy. It had two main policy areas, restraint on imports and 

encouragement of exports. Restraints on imports was duties and tariffs, import 

quotas or import prohibitions. Their objective was to protect domestic producers. 

The tools of export encouragement included exemption of taxes upon exportation 

and export subsidies (bounties). The beneficiaries of mercantilism were those 

merchants how could conduct their business protected from foreign competition 

and supported with subsidies. The loser was the whole economy. (Smith, 1776, IV, 

i.) 

Trade in agricultural products was strongly protected until the mid-18th century. 

Smith saw this as not only economically inefficient but also a cause of great human 

suffering. In times of famine, import restrictions deprived the hungering population 

of the means to buy food from abroad to the gain of nobody but at the price of 

unnecessary deaths. In agricultural goods the situation changed with the Corn Laws 

(Smith, 1776, IV, v). Smith writes: 

The unlimited, unrestrained freedom of the corn trade, as it is the only effectual 
preventive of the miseries of a famine, so it is the best palliative of the inconveniencies 
of a dearth; for the inconveniencies of a real scarcity cannot be remedied; they can 
only be palliated. No trade deserves more the full protection of the law, and no trade 
requires it so much; because no trade is so much exposed to popular odium. (Smith, 
1776, IV, v, p. 423.) 

Apart from mercantilism, which hindered the free trade of goods, there were also 

restrictions on the mobility of labour and capital. The major reason for the 

movement of labour and stock was the guild system. Guilds or corporations by 

traders and artificers had exclusive privilege to rule over who were to be admitted 

and through what procedures to trade. They also set price levels for their products. 

In this manner, there was very little mobility and flexibility in labour markets under 

guild control and similarly, less capital mobility than there would have otherwise 

been. (Smith, 1776, I, x.) In contemporary words, the guild system was a major 

hindrance on the effective allocation of productive forces.  

From the perspective of the national economy, the guild system meant inefficient 

resource allocation. In addition, it had redistributive economic effects too, which 

were further intensified by mercantilist foreign economic policy. These distributive 

effects refer to the relations between different social strata. In the 18th century, Great 

Britain’s own agricultural workers or the countryside was the primary supplier of 

sustenance for the entire kingdom. Excluding the main manufacturing cities which 
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depended on the imports of raw material from the British colonies, many towns not 

only received sustenance but also a major part of their raw materials from the 

country. (Mingay, 2002, p. 141.)  

According to Smith, guilds distorted the ‘natural equality’ between town and 

country by making the country pay more for the labour of the town and vice versa. 

This was possible because guilds could bar internal competition in their own town 

and import restrictions protected their interests from foreign competition. Through 

the political organization of the guilds, towns got more than they would have merited 

by the rules of mutually beneficial barter. (Smith, 1776, I, x, p. 108.) 

Smith’s WN was a major critique of mercantilist economic policy and economic 

privileges. His provided arguments in favour of free, competitive markets and sought 

to explain why and how free trade is beneficial. David Ricardo is one of the many 

who continued this work and is usually credited with the comparative advantage 

principle. Smith had already shown that free trade is bound to be useful when the 

importer buys products that would cost a lost to produce at home but are cheaper 

in other countries and pays for them with products it can manufacture cheaply. This 

idea is known as the principle of absolute advantage. Ricardo’s comparative 

advantage means that trade is beneficial even without an absolute advantage if each 

country can produce some goods more efficiently than others, and when the 

production cost of goods between courtiers vary. Free trade, Ricardo argued, helps 

to adjust productive forces so that each country focuses more on where they are 

comparably good at compared to other goods and in relation with other countries. 

(Ricardo, 1817, p. 87–89.) 

Slowly banishing the darkness of the Middle Ages, Enlightenment scholars not 

only attacked the economic privileges of guilds, landowners and early capitalists. 

They also promulgated ideas about the inherent equality and liberty of all men. While 

these normative values were widely accepted, the institutional forms in how to 

operationalize them differed. When one should emphasize more equality in society, 

one is bound to restrain individual liberties, while if one emphasizes individual 

liberties, then there is bound to be more tolerance towards inequality. Let us now 

turn to Adam Smith and the interpretation of his version of classical liberalism.  

2.2 Adam Smith as a Liberal: A Disciplinary Perspective 

This short glance at the conceptual history of liberalism provides us with an idea of 

the intellectual context and background for later generations of liberal theories. We 
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have learned about the background in which classical political liberalism was 

developed. We also have seen where the a priori principles, ideas and norms of 

constitutive legitimacy of liberalism lie. In this section we will continue with these 

ideas and principles, but also shed light on contestations that emerged well before 

there was any parliamentary democracy, let alone global governance.  

2.2.1 Point of Departure: The Acclaimed Heirs of Smithian Liberalism 

Unlike Hobbes, Smith’s starting point was not natural laws and rationalism. Instead, 

his focus was on the ontology of human nature. The ideas that underpin and frame 

Smith’s conception of liberalism include specialization or division of labour, 

elimination of barriers to trade, international exchange, free trade, self-interest as the 

driving force of economic development or what is today known as the market 

mechanism.  Smith's acclaimed contribution to economic thought and particularly 

his being the great inventor of economics has been questioned. Instead of the 

inventor of major economic ideas, he might better be described as the great 

synthesizer. Smith’s work has, nonetheless, provided later generations of scholars 

with an abundant source of material and there are various, sometimes conflicting, 

interpretations on his work  (e.g. Rothbard, n.d.; Rothschild, 2001). 

Smith can be read in various ways. One way is to focus on Smith as a proponent 

of classical liberalism and an intellectual founding father of neoclassical liberalism. 

Among contemporary scholars, Razeen Sally has interpreted his work as an early 

case of what the modern theorists like Friedrich Hayek represent. The Hayekian 

perspective of this Neoclassical liberalism builds on the notion of evolutionary 

change. It maintains that civilization has not been the outcome of deliberate planning 

but by trial and error. Some scholars have referred to this tradition as the 

spontaneous-order tradition of liberalism with Mises (1949) and Hayek (1988) as its 

main proponents (Horwitz, 2004, pp. 228, 241).  

According to Hayek, the advancements of civilization depend on generation, 

accumulation, transmission and communication of knowledge over history and time 

as well as among contemporary generations. Knowledge, the results of trial and 

error, is expressed in the multitude of not only scientific knowledge but also the 

distinct understandings and conceptions about the world around us, as well as 

solutions to how best to relate to it. Knowledge in this broad sense is embedded ‘in 

the habits, conventions, language, and moral beliefs’ (2006, pp. 23, 25).  
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From the Hayekian perspective, these processes should be directed by individual 

needs and desires; trial and error. Their passing along, spread and accumulation is 

subject to viability tests conducted in the marketplace of ideas, commodities, services 

and all those things that some believe have value for themselves and some wish to 

pay for (Hayek, 2006, pp. 22-25). If they are invented, established and spread in any 

other way, they are not only less likely to have passed the sort of peer-review of ideas, 

but through being imposed by force, they smother the creative powers of the human 

mind (Hayek, 1956).  

Hayek’s conception of progress and civilization does not merely depend on the 

condition of knowledge creation by trial and error. It is also possible to learn by 

logical deductions and through ‘rational planning’. Yet, with regard to human action 

or the forms of knowledge that define our relations to each other and to life itself, 

Hayek maintains planning and rationalism can never be the substitutes of free will. 

There are no general ends, destinies or value judgements that are objective, scientific 

and applicable without force and coercion on everyone. (Hayek, 2006, pp. 30, 34, 

54–58; Mises, 1949, pp. 4, 5, 15, 1957, pp. 311, 330.) 

The notion of negative justice builds on this idea. If we cannot objectively 

establish answers to questions about what there ought to be and how things should 

be, it still is possible to find agreement about what ought not to be. One variant of 

this thinking is the liberalism of fear promulgated by Judith Shklar. Liberalism of fear 

implies that while we cannot define objective justice, we can define its opposite, the 

evil of cruelty and fear, which Shklar sees as universally valid sentiments about a 

common form of human interaction. According to Shklar, cruelty is ‘expressed in 

deliberate infliction of […] pain upon a weaker person or group by stronger ones in 

order to achieve some end, […], of the latter’. Liberalism is the political notion of 

how people should be able to live their lives, deduced from the prevention of this 

universal evil. It refers to the idea that each individual should be able to make as 

many decisions about their life without fear. (Shklar, 1989, p. 21, 28, 29.)  

The notion that there is no general knowledge about ends and purposes of 

societal and social life forms a key conception in the evolutionary epistemology of 

Mises (1957), Campbell (1988), and Hayek (1988). It is forcefully presented by Mises 

in his Human Action, A Treatise on Economics. Mises argued that normative theories 

about what ought to be out there and how things should be, cannot be scientific, 

because they pertain to a field of knowledge that is inherently subjective. Value 

judgements are always of a personal and social nature. Most people do not 

consciously rationalize or develop their values, but through becoming members of 

distinct communities, absorb, learn and choose their values from what is available 
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and approvable around them. Thus, the only objectivity we can establish about 

values and choices is that they are made individually through reason, individually 

given the social context, and as members of social contexts. According to Mises, the 

science founded upon the observable acts of choosing is praxeology, and it serves as 

the backbone of sciences of human action. Yet, he laments, there is only one science 

where this notion has been centrally accepted, and that is economics. (Mises, 1949, 

pp. 3, 21.)  

 If human civilization is the outcome of, and dependent on, liberty and 

voluntarism and the prevention of coercion, restrictions on individual liberties can 

be seen as a necessary evil only for the prevention of even greater evil. According to 

this logic, social justice and demands for equality, as they are necessarily 

governmentally imposed restrictions on individual liberties, are generally 

objectionable. In terms of human progress there is far greater value in freedom, be 

it about the private enjoyment of wealth in leisure or entrepreneurship, than there is 

in policies of economic equality. In his The Road to Serfdom, Hayek writes,  

What our generation has forgotten is that the system of private property is the most 
important guarantee of freedom, not only for those who own property, but scarcely 
less for those who do not (Hayek 1956, pp. 103, 104).  

These ideas are quite distinct from the spirit of the French tradition. Rousseau 

not only was promoting equality, but also argued there is something like a general 

good of the whole society. This can be achieved not by individual choices based on 

particularistic interests, but through summing up all of them and letting the opposite 

parts take each other out. What is left is something that does not look for the benefit 

of just one person, but for the benefit of all. Here Rousseau does not refer to the 

results of majority votes or the will of all (Rousseau, 1762, II, 3). According to 

Grofman and Feld (1988, pp. 569, 570), he was instead elaborating on some form of 

deliberative judgement, which were related to the so-called Condorcet jury theorem, 

namely the idea that majorities are more likely to make correct decisions (under 

certain conditions) that individuals or fractions. 

From a Hayekian perspective, the notion of a general will pertain to the group of 

ideas that serve as signposts on the road to serfdom. According to Hayek, similarly 

threatening are policies that seek social justice.  Hayek argues that their origin lies in 

envy of the greater wealth of others. If these sentiments are not restrained by the 

knowledge that the condition of each person depends on ‘the opportunity and the 

burden of choices’, they can fuel policies that by blaming structures seek to abolish 

liberty if and when a government, through policies of social justice, frees individuals 

from the responsibility that comes with their liberty. In so doing it becomes easier 
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to blame others for the choices one has made oneself, lowers our willingness to take 

responsibility for our actions and accustom us to lesser economic and social 

dexterity. (Hayek. 2006, pp. 62, 73, 82.) Mises argued that condemnation of 

capitalism is based on knowledge about claimed expropriation as much as socialism 

is based on knowledge it will improve lives. Instead of knowledge, these beliefs result 

from envy and ignorance. (Mises, 1972, pp. 34, 36.) 

Among these perspectives, the central ontological starting point is the lack of 

universal or objective truths and norms and the notion of normative subjectivism. 

These provide the ground for subjectivist norms such as individual liberties. The 

epistemological starting point, on the other hand, is the notion that we are unable to 

discern or design social structures through rational planning or other means. The 

attempt to do this through certain forms of social organization would be inimical to 

subjectivist liberalism as the kind of natural condition of human existence. Some 

form of social organization, nonetheless, is necessary. Yet, under the condition of 

subjectivist liberalism, the institutional framework of society should be construed to 

allow the best possible freedom for individual choices. The two key institutions to 

accomplish this are property rights and the rule of law.  

There seems to be a connection between Smith’s ideas about justice and these 

liberal perceptions about normative subjectivism and individual rights (McLean, 

2006, p. 121). According to Knud Haakonssen, Smith’s idea of justice was primarily 

about freedom from injury, which strongly resonates with the ideas of negative 

justice and normative subjectivism. Haakonssen’s interpretation is based on Smith’s 

Lectures on Jurisprudence, which were not intended for publishing. Haakonssen argues 

that while Smith did not have time to develop a theory of justice, he did provide 

general principles on which societies have been and should be founded upon. 

(Haakonssen, 2016, p. 49.) 

According to Haakonssen, Smith presented two types of general principles. The 

first principle concerns individual integrity, the right to life and freedom from injury. 

Individual rights, according to Haakonssen, are un-relational and general in the sense 

that they tend to find expression in all societies. At the same time, this right is not 

universal, because even if general, its expressions in a society may have different 

modifications (Haakonssen, 2016, p. 49–55). The right from physical injury, for 

example, while general, may have social modifications. In some contexts, 

circumcision is accepted as a religious practice and is not seen primarily as physical 

injury, while in others it seen primarily as the latter and thus condemnable.  

The second principle defines the rights that everyone may have in relation to the 

society where he or she lives. These ‘adventitious’ or ‘acquired’ rights depend on the 
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social context. According to Haakonssen, these rights include the right to property 

and the right to contract. These rights were relational upon the form of society and 

different among hunter-gatherers than among commercial societies. More 

specifically, Haakonssen argues and refers to Smith’s TMS, the specific form of 

control, authority and allegiance dependent on the social psychology of a given social 

order. (Haakonssen, 2016, p. 56, 57.) 

In the Lectures on Jurisprudence, both individual and adventitious rights are defined 

as the two key principles of justice. Another way to describe justice, Haakonssen 

reports from the Lectures, is the definition of justice simply as freedom from injury; 

i.e., a type of negative justice (freedom from something instead of entitlement to 

something). He distinguishes between injuries to body, family and state, where 

violations of private property belong to the latter category. He argues that Smith 

wanted to make a clear separation from the natural law tradition (Haakonssen, 2016, 

pp. 52, 62). Indeed, the definition of rights as freedom from external constraints or 

injuries does correspond to an idea of negative justice. It embodies a rejection of 

universal or generally applicable norms unless they are in place for the protection of 

an individual from injuries.  

Table 4.  Conceptual building blocks of Smithian Liberalism based on the WN 

 

Haakonssen’s interpretation provides evidence in favour of situating Smith among 

the classical liberal tradition in the same ideational continuum that later produces 

Hayek and Mises (also, Sally, 2001). Table 4 below provides the key conceptual 

building blocks of economic liberalism which demonstrates the compatibility of 

Smith with these later liberals. In addition, these building blocks can be framed as 

one perspective to constitutive legitimacy. The subsequent pages will continue 

working with these concepts and conclude this section with an interpretation of 

Smithian liberalism, where the focus is on the WN as well as the self-proclaimed 

heirs of classical liberalism, Hayek and Mises. I refer to this as disciplinary 

constitutive legitimacy. The concept will be employed in the empirical section of the 

Human propensities Social manifestation of human 

propensities

Institutional framework 

Propensity  to cooperate and barter Div ision of labour Elimination of barriers to trade

Self-interest Exchange and trade Elimination of economic priv ileges

Private property Liberalization of trade

Protection of private property

Rule of law

Source: Author
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dissertation to deepen the interpretative analysis with a critical and alternative point 

of departure.  

2.2.2 Evidence in Favour of a Disciplinary Reading of Smith  

2.2.2.1 Division of Labour and Free Trade  

The two human propensities that have the central role in Smith’s WN are self-

interest and the willingness to cooperate. They find their social manifestation in trade 

and markets. Smith did not seem to have acknowledged Hobbes’ beast of the state 

of nature nor to have believed in the need of rational planning to socialize and civilize 

the beast. He saw humans as cooperative and social by their nature. In the WN, 

Smith writes that the origin of trade is in the inherently human desire to ‘truck, barter, 

and to exchange one thing for another’ (Smith, 1776, I, ii, pp. 18-20). Among the 

early hunters and gatherers, exchanges were presumably of a very limited kind. The 

tasks of communities were so few that most members mastered most of them, 

besides perhaps the knowledge of herbs and their medicinal and intoxicating effects.  

Both the extent of exchange and the complexity of tasks within communities 

grew with the introduction of farming, fixed settlements, surpluses, and the 

population increase. Great civilizations emerged along the fertile riverbanks of Nile, 

Euphrates, Tigris, Indus, Huang He, as well as along the Gulf of Mexico and along 

the Peruvian coastline in the Americas (McNeill, 2003, pp. 43, 44). With the growth 

of population and the birth of human societies, no single member of a community 

could master all or even most of the various tasks performed by other members. In 

fact, in civilized societies it is generally not possible to live alone without the 

‘assistance of great multitudes’ because we are dependent on others (Smith, 1776, I, 

ii, pp. 17−18). In other words, the rise of human society above the Malthusian level 

through the innovation of farming meant in practice that less labour was needed for 

feeding more people.  

Division of labour brought about additional increases in economic productivity. 

According to Smith, a highly specialized economy can with the same number of 

workers produce more than a less specialized economy, for three reasons. First, it 

tremendously increases the productivity of each worker by reducing his or her work 

into a simple task. Smith writes that a regular smith unaccustomed to making nails 

would be able to hammer two or three hundred of them, but a boy without any other 

education than that needed for hammering a nail was capable of producing ten times 
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the number. Second, by focusing only on one task, specialization subtracts the time 

that would go to transferring oneself from one task to another as well as from the 

potential need for reorientation or loss of routine that would likely accompany such 

a move. The third reason is the invention of machines that substitute tens or 

hundreds of human hands with the sole pair of arms being that of the operator who 

runs the machine. (Smith, 1776, I, i, pp. 10−14.) 

Money and merchandise are made necessary by the division of labour. Merchants 

function as the middle-men between the vast multitudes of workers exchanging their 

goods for money, with which they purchase what they need. Money in this sense 

serves as a means of exchange and as a denominator of value. It is a public utility, 

whereas the merchants are those who divide the national product and what has been 

bought with it from abroad among the nations according to their will, needs and 

preferences. (Smith, 1776, I, iv, p. 26; IV, iii, p. 379; IV, ix, p. 541.)  

Local areas and populations have a central role in Smith’s account of trade and 

commerce. Local populations or small country villages are the first instances of 

division of labour and thus the first occasion of barter too. Trade between country 

villages, cities and countryside, and foreign trade follow with the cultivation and 

development of the local areas or country towns and the life around them. Indeed, 

Smith argued, the evolution of manufacturing, cities and foreign trade resulted from 

the increased opulence among various local populations. Smith (1776, III, iv, p. 337) 

writes: 

It was thus, that, through the greater part of Europe, the commerce and manufactures 
of cities, instead of being the effect, have been the cause and occasion of the 
improvement and cultivation of the country.  

Foreign trade is only possible between societies with a relatively developed 

division of labour. Smith was in favour of international trade not only because it 

implies extensive cooperation and the benefits that come with it, but also because it 

provides safety against natural calamities like loss of crops. Divisions of labour 

within societies as well as international trade have the same effect of encouraging 

specialization (Smith, 1776, I, iii, p. 21). Local areas and populations have a central 

role in Smith’s account of trade and commerce. Local populations or small country 

villages are the first instances of division of labour and thus the first occasion of 

barter too. Trade between country villages, cities and countryside, and foreign trade 

follow with the cultivation and development of the local areas. Indeed, Smith argued, 

the evolution of manufacturing, cities and foreign trade resulted from the increased 

opulence among various local populations. Smith (1776, III, iv, p. 337) writes: 
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It was thus, that, through the greater part of Europe, the commerce and manufactures 
of cities, instead of being the effect, have been the cause and occasion of the 
improvement and cultivation of the country.   

For Smith and his contemporary proponents of economic liberalism, there were 

very few cases where restrictions on free trade would have been approvable. 

Restrictions in the 18th century Britain were not exceptions to the general rule of 

open trade system but a defining feature of the mercantilist political economy, a type 

of nationalist protectionism that questions the benefits of free trade. As result, for 

example J.S. Mill (1869, p. 135) claimed that any kind of restrictions on trade and 

production is always bound to have negative effects because ‘all restraint, qua 

restraint, is an evil’.  

In contemporary trade system, protectionism survives in some form but not as a 

general doctrine. International trade law recognizes various restrictions to the general 

rule of trade openness. One example is the right to safeguard strategic interests or 

grave public economic interests from competition. Another exception is formed the 

special and differentiated treatment of the least developed and developing countries. 

Nonetheless, constraints on free trade, even if part of the modern trading system, 

are not universally accepted and while most scholars approve of some restrictions, 

much fewer accept all. For instance, with regard to protecting nascent industries 

from foreign competition, Milton Friedman (1979, pp. 49, 51) has argued that 

companies which claim a need for protection from competition seldom lack a 

spokesperson. Protection, Friedman maintains, is preferred by established interests 

who can mount enough political pressure for their own gain. 

Consequently, being of different political nature and genus than trade restrictions 

today, Smith’s position on mercantilist restrictions cannot be interpreted as 

arguments against all protectionist measures in the contemporary context (or 

restrictions on free trade). What we know for certain, is that like Mill and Friedman, 

Smith was against the restrictions of his time.   

2.2.2.2 The Meaning of the Invisible Hand? 

Smith is perhaps best known for his theory of the invisible hand, but there is no 

scholarly agreement as to the meaning of this theory (or the symbol for that matter). 

Apart from specialists in European political thought or classical liberalism, the 

invisible hand is usually seen as a symbolic reference to the benefits of self-interest 

in competitive markets. The idea is that because of some unknown logic or invisible 

hand, self-interested people working for their own benefit support the wellbeing of 
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not only themselves but also society. In Wealth of Nations, Smith provided the 

following description of the invisible hand.  

As every individual, therefore, endeavours as much as he can, both to employ his 
capital in the support of domestic industry, and so to direct that industry that its 
produce maybe of the greatest value; every individual necessarily labours to render 
the annual revenue of the society as great as he can. He generally, indeed, neither 
intends to promote the public interest, nor knows how much he is promoting it. By 
preferring the support of domestic to that of foreign industry, he intends only his 
own security; and by directing that industry in such a manner as its produce may be 
of the greatest value, he intends only his own gain; and he is in this, as in many other 
cases, led by an invisible hand to promote an end which was no part of his intention. 
Nor is it always the worse for the society that it was no part of it. By pursuing his own 
interest, he frequently promotes that of the society more effectually than when he 

really intends to promote it. (Smith 1776, IV.ii, pp. 363−364.) 

WN mentions the invisible hand only once. It also appears in the Theory of Moral 

Sentiments but there too only once. In the TMS, the context is similar. Here too, self-

interest is described as if it were an unknown mechanism that would somehow 

connect agency for self-interest with agency for ‘interests of the society’ and ‘the 

multiplication of the species’. In WN, invisible hand refers to an unknown factor 

that increases societies’ annual revenue, while in TMS it is something that divides 

that revenue as well as provides all the ‘necessities of life’. In short, in the TMS Smith 

argues the invisible hand mechanism allows humanity to multiply and fill the earth.   

The produce of the soil maintains at all times nearly that number of inhabitants which 
it is capable of maintaining. The rich only select from the heap what is most precious 
and agreeable. They consume little more than the poor, and in spite of their natural 
selfishness and rapacity, though they mean only their own conveniency, though the 
sole end which they propose from the labours of all the thousands whom they 
employ, be the gratification of their own vain and insatiable desires, they divide with 
the poor the produce of all their improvements. They are led by an invisible hand to 
make nearly the same distribution of the necessaries of life, which would have been 
made, had the earth been divided into equal portions among all its inhabitants, and 
thus without intending it, without knowing it, advance the interest of the society, and 
afford means to the multiplication of the species. (Smith, 1791, IV.i, § 10.) 

These two definitions in Smith’s major works are compatible with the 

contemporary understanding of the price mechanism, meaning the efficient 

allocation of resources in free and competitive markets (e.g., Begg et al., 2005, p. 10). 

Smith did not, however, talk about the price mechanism but rather spoke more 

generally about the free pursuit of self-interest in a competitive economy. Self-

interest, while seeking particularistic gain, does not do this in a context of war of all 

against all, as suggested by Hobbes. Smith maintains that while self-interest might be 

the main source of motivation, its drives men to cooperation instead of conflict.  
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The fact Smith mentions this key concept only three times in total, the third 

appearance being in entirely different context in his History of Astronomy, casts doubt 

as to what he really meant. In the History, the concept refers to the realm of gods and 

demons. It is part of a passage where Smith treats beliefs in unnatural things as a 

ready explanation for whatever people do not understand and whatever they are not 

accustomed to. In this manner a sudden inexplicable death of a house animal or 

thunderstorm instead of the regular yet equally little understood daily rising of the 

sun is assigned to the work of angry gods or the ‘invisible hand of Jupiter’. 

(Oslington, 2012, pp. 433, 434; Rothschild, 2001, p. 116.) According to Emma 

Rothschild, this metaphor is closer to the metaphors of Shakespeare and Voltaire, 

who use it in a negative sense. In Macbeth, for example, the ‘bloody and invisible 

hand’ refers to the darkness of night that hides and protects the murdered. 

(Rothschild 2001, pp. 116-119.) 

Various scholars maintain that the invisible hand is not just a metaphor about 

markets but actually refers to Smith’s beliefs about the relation between society and 

god. Paul Oslington (2012) has interpreted it as the divine providence that brings 

stability to the social system. Self-interest, too, is designed by providence to trick 

humans into doing good. The invisible hand is a kind of special task force within the 

army of providence. It combats potential irregularities that can be caused by markets, 

like excessive inequality, because it can break the harmony and stability of the system. 

(Oslington, 2012, p. 430, 434, 436.) 

In similar vein, Alexander Macfie sees the invisible hand as just one of the many 

names for god in the TMS. Yet, unlike Oslington, Macfie does not consider the 

invisible hand in the TMS as part of Smith’s scientific system. Instead, it conveys 

Smith’s religious optimism about a god that ensures the vices and folly of men will 

in the end be directed to good. Macfie argues that Smith does not anywhere prove 

this belief but needed it to satisfy his personal piety as well as the moral atmosphere 

of his time. As we shall see later, Smith’s self-interest was conditional upon the 

spectator theory of moral sentiments. But Macfie argues that this was not enough 

for Smith. He also needed to resort to faith to lend ethical value for the troubled 

realism of his self-interest, present in both the WN and the TMS. In Macfie’s 

interpretation, then, the invisible hand is not the hand of god that makes everything 

right in terms of measurable reality but in imagination. (Macfie, 1967, p. 107, 113, 

117.) 

Smith’s invisible hand is without doubt not just a metaphor about the benefits of 

markets or some hidden logic of the free market (i.e., the price mechanism). What is 

clear is that the mechanism of free markets, or the price mechanism, is an invention 
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of much later scholars. Smith did have a perception of that logic, defined through a 

certain tendency of self-interest among people in free exchange. The emphasis was 

not on markets but on self-interest, which he examined in detail in the TMS and 

which is also an important concept in the WN. The market mechanism is never 

mentioned and the invisible hand only occasionally. As a result, while self-interest 

does refer to markets, it would seem wrong to claim the invisible hand refers 

primarily to the hidden or unknown logic of markets. Instead, as markets also pertain 

to the domain of self-interest, it may be more proper to bind the invisible hand with 

self-interest.  

If instead of a hidden logic of the markets (the price mechanism), Smith’s invisible 

hand is defined merely as a passing reference to the potential operation of self-

interest, this definition would appear consistent with how it is contextualized by 

Emma Rothschild. In other words, the invisible hand would not be something 

directly logical or mechanical, or something that could be defined as a law of the 

markets in the same line as the price mechanism. Instead, it would refer to the 

unintended but beneficial outcomes of wilful and arbitrary self-interest. 

I argue that reframing the invisible hand as self-interest instead of a concept about 

the iron law of the market implies a shift in our analytical focus that is of no small 

relevance. It implies we would perhaps be misguided in seeking either to find or 

implement a theory of market logic in Smith’s WN and in the TMS. Instead of a 

theory built around the invisible hand, we should search for coherence from self-

interest. Conceptual studies provide reasons for reading Smith differently from the 

previously presented liberal interpretation.  

Analysing Smith’s invisible hand in this manner also causes a major rupture 

between modern classical liberals (neoclassical) and Smith. It has suddenly become 

questionable to what extent epistemic notions about self-interest and the ‘natural 

inclination’ to barter is accessible through evolutionary epistemology. At the same 

time, we can without doubt establish that Smith nonetheless described the invisible 

hand in reference to economic agency, self-interest and the combination of social 

and individual benefit. There is no possibility to refute the neoclassical perspective 

either. Quite the opposite; human action is not perfect, but Smith seems to have 

thought the markets is a major if not the main instrument of improving society (but 

not, of course, any kind of market).   
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2.2.2.3 Institutional Framework  

If self-interest and sociability lead to bartering, advanced divisions of labour and 

trade, then what would the institutions be that best upheld and advanced the natural 

course of these things? In the modern context, one aspect of the institutional 

framework consists of regulatory governance that both constitutes and frames 

economic relations. In the WN, however, we don’t find a detailed treatise on just 

institutions. Smith did entertain a desire to write a treatise on jurisprudence, or a 

theory of law. Had he finished this task, we would know what kind of legal 

framework Smith envisioned for regulatory governance (Smith, 1790, VII). As is, we 

find only rather general principles of an ideal system (e.g., Haakonssen, 2016) and 

short references to the system of natural liberty. Yet, these principles define for what 

purpose regulation is needed, who regulates and what is to be regulated. In this sense, 

we can see them as constitutive principles of normatively legitimate governance. 

Moreover, as Kant was yet to publish his utopian pamphlet about a world 

federation, The Perpetual Peace (1795), Smith operated within the analytical confines 

of a statist paradigm. Neither the WN nor the TMS contain examinations about 

interstate cooperation, supranational institutions or international legal agreements. 

As we shall see, this poses a challenge in bringing Smithian perspective to the 

transnational level. At the same time, Smith’s did not design any major agency in 

political economy for states. His objective was quite the opposite. Nevertheless, for 

these reasons Smith understandably did not study international trade from an 

institutional standpoint and the institutional framework he employed appears 

correspondingly meagre.  

In Smith’s system of natural liberty, the political sovereign has three functions. It 

upholds and maintains security, the system of justice and public utilities. With regard 

to the latter duty, public utilities refer to the kind of services or ‘public works’ are 

necessary (like basic physical and social infrastructure) and but cannot be undertaken 

by private actors. Smith describes what is today known as natural monopoly, 

something no single investor could profit from or alternatively, where a private 

interest would be left unchecked by competing firms (Smith, 1776, IV, ix, pp. 560-

561).  

Smith’s system of natural liberty allows and encourages each individual to pursue 

their own interest, to ‘cultivate and bring to perfection whatever talent of genius he 

may possess for that particular species of business’ and to exchange the excess of his 

own labour ‘for such parts of the produce of other men’s labour as he may have 

occasion for’ (Smith, 1776, I, ii, pp. 18-19) It evolves naturally, much like 
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evolutionary epistemology would suggest. In Smith’s words, ‘the obvious and simple 

system of natural liberty establishes itself of its own accord’, when ‘extraordinary 

restraints’ to force capital ‘towards a particular species of industry’ or vice versa are 

taken away (Smith, 1776, IV, ix, p. 560). 

Private property is perhaps the most important legally protected institution. It has 

been defined by some (neoclassical liberal) scholars as the key instrument of 

individual freedom and even more important than the right to vote (see Farrant et 

al., 2012, p. 515). In Wealth of Nations, Smith argues that property, based on individual 

labour is the original foundation of property and not only to be protected but sacred. 

This notion we also saw with Locke, as well as Hobbes and Rousseau. It is the 

institutional bedrock of private property that can forcefully resist demands for social 

equality and social justice. At the same time, WN argues greater liberty allows hard 

work to generate improvements in the material conditions of life. Smith writes: 

The property which every man has in his own labour, as it is the original foundation 
of all other property, so it is the most sacred and inviolable. The patrimony of a poor 
man lies in the strength and dexterity of his hands; and to hinder him from employing 
this strength and dexterity in what manner he thinks proper, without injury to his 
neighbour, is a plain violation of this most sacred property. It is a manifest 
encroachment upon the just liberty, both of the workman, and of those who might 
be disposed to employ him. (Smith, 1776, I.x, p. 105.) 

The first grand benefits of property are traced back to feudal Europe, when land 

was in the hands of a relatively small number of feudal lords. Owners of large areas 

of cultivated lands were the sole masters of the surplus, which their tenants 

produced, and had no other use for than either to maintain an extensive court or to 

spend the proceeds from its sale on personal pleasure according to their private 

interests. Artificers and merchants were the two groups of people who came to fulfil 

their desires and thus, the vanity of a few provided the foundation of ‘a revolution 

of the greatest importance to the public happiness’. (Smith, 1776, III.iv, pp. 

334−337.) Smith would agree with Hayek in the following regard: ‘Even the poorest 

today owe their relative material well-being to the results of past inequality’ (Hayek, 

2006, p. 40).  

From this perspective, inequality has relevance neither for the rich nor for the 

poor, who all are acting from vanity if they think otherwise. The French 

Enlightenment, in contrast, deemed considerable inequalities as a violation of the 

equality between all men. For example, Rousseau questioned the ‘British’ postulate 

that inequality originates in individual dexterity, luck, as well as the innate and 

acquired capabilities of each person. Instead he argued that its true foundation is in 

the use of force and violence not to cooperate with others, but to subjugate them. 
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For this reason, a social contract would be needed to agree upon a rightful equality 

in society.  

In contrast, Smith writes that equality is not a feature of a developed society. 

Civilized societies are relatively wealthy, with even the lowest ranks enjoying benefits 

the richest in early societies could not even dream of, despite differences in status 

and property among individuals and classes. Instead, it is among the uncivilized 

peoples where ‘universal equality […] was possible because of their universal 

poverty’ (Smith, 1776, I.i, p. 16; v, p. 31; V.i.ii, p. 581).  

The first period of society, that of hunters, admits of no such inequality. Universal 
poverty establishes their universal equality; and the superiority, either of age or of 
personal qualities, are the feeble, but the sole foundations of authority and 
subordination (Smith, 1776, V.i.ii, pp. 581, 582). 

Capitalism is a system that not only tolerates but even gives rise to inequality. 

From the liberal point of view, there is nothing wrong with this. If the high status of 

some is paid for by the low status of others, it is not only acceptable, but also 

admirable and desirable. The social utility that large properties have and the 

motivation to improve one’s social status may give rise for individuals to work harder 

(E.g., Stiglitz, 2010, p. 110). The importance of motivation can also be explained by 

thinking what would happen without it. For Milton Friedman (1979, p. 23), ‘If there 

is no reward for accumulating capital, why anyone should anyone postpone to a later 

date what he could enjoy now?’  

Even Marx acknowledged the need for capital accumulation, which implicitly 

means the acceptance of inequality at some stage of history. But, according to Marx, 

accumulation is a process that creates and intensifies conflicts and is bound as if by 

a law of nature to end up in change (or revolution). Liberalism is based on individual 

liberties, and private property is conceived of as the means to exercise them, but in 

a society where nine tenths of the population have no private property, liberty is also 

restricted to the proprietors (Marx & Engels, 1848, p. 23). Some social scientists, 

influenced by the Marxists tradition of inquiry, have pointed out that while 

accumulation of private capital has enabled great societal transformations, like 

industrialization, they have also been directed and formed through and within 

asymmetric power relations. From this perspective, inequality is the result of a 

historic process. As a social phenomenon, it does not depend on so much on an 

individual but on structures and hierarchies (Wallerstein, 1991, pp. 24, 25).  

Some scholars have pointed out that in the long run, inequality may endanger the 

foundations of a free society. According to Thomas Piketty, rates of capital 

accumulation among different income groups implies that the highest income classes 

(of 0,1 % or less), are constantly increasing their share of total income while the 
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bottom half of populations consume what they earn. For Piketty, this presents a 

huge dilemma in democratic political systems.  

Smith, however, did not consider pervasive inequality a problem. It is possible to 

infer what kind of income distribution Smith would approve of from the WN. In 

civilized societies, Smith argues, ‘[f]or one very rich man, there must be at least five 

hundred poor’. If a society were to consist of only these two income groups, the very 

rich and the poor, this ratio would imply that 99.8 per cent of the population were 

poor while the top income takers were the 0.2 per cent of the population. This is an 

even starker form of inequality that existed during the Industrial Revolution (1740–

1858) and which gave rise to the famous claim about the proprietary class of ten per 

cent in the Communist Manifesto.  

According to estimates by Peter Lindert (1986, pp. 1140, 1145), the share of total 

net wealth in 1740 by the top ten per cent income group was about 86 per cent, 

leaving the nine-tenths with little over ten per cent of net wealth. The numerically 

small proprietary classes, the merchants and persons with landed titles who 

constituted roughly one percent of the population, accounted for about forty per 

cent of new worth in 1740. 

Smith sees inequality as a natural feature of a developed society, and if resulting 

from the exercise of individual liberties without costs for others, he considers it 

beneficial. He did not entertain illusions that everybody would think the same way.  

Where differences in condition are great, Smith argues, the poor do not aspire to the 

admiration of the rich, and neither do the rich seek the love of the poor. The rich 

man is always ‘surrounded by unknown enemies, whom, though he never provoked, 

he can never appease’ (Smith, 1776, V, I, ii, p. 580). 

For the protection of larger properties, developed systems of law, administration 

and policing also arise. In undeveloped societies, the social hierarchy that Smith sees 

as the foundation of a well ordered society does not so much depend on these 

institutions, but on the individual characteristics of the leaders of those societies. In 

civilized societies, fortune and birth arises from the need to protect these fortunes. 

The need for protection arises when even small inequalities in condition and state 

are born (Smith, 1776, V, I, ii, p. 580). This provides a strong, if implicit, rejection 

of redistributive justice as an element in Smith’s social theory (also, Klein, 2017). In 

Lectures of Jurisprudence, Otteson (2017, p. 128) points out, Smith rejects distributive 

justice from the jurisdiction of any official governance authority.  

The resemblance of these notions to neoclassical theories of free markets and the 

minimal state is striking. Neoclassical economists maintain that free markets 

optimize the distribution of commodities as much as the use of labour and capital – 
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as if by an invisible hand. Neoclassicals believe these processes take place within a 

very short time span – given that all input and output factor are flexible and reflexive, 

which happens only in a pure free markets system (Begg et al. 2005, p. 554). 

Interpreted in this sense, Smithian theory is also embraced by Friedrich Hayek (2006, 

pp. 54, 196). If one accepts that markets are perfect, these ideas make sense. But 

what if markets are imperfect? 

2.2.3 Disciplinary Governance Legitimacy 

As we have seen, Smith’s work does provide reasons to interpret his version of 

liberalism as an early example of the 20st century classical liberalism in the line of 

Friedrich Hayek. Beginning with Jacob Viner (1927) and continuing with Razeen 

Sally (Sally, 2001), this tradition is one of the major interpretations of Smith’s work. 

Interpreting Smith in this manner makes provides only a partial, particularistic or a 

disciplinary solution to the so-called Adam Smith problem, however. I refer here to 

Simon Glaze’s (2015) thesis about the disciplinary separation of moral philosophy 

from political economy. In practice this means we should conceive of Smith’s key 

concepts, such as the propensity to cooperate, self-interest and the invisible hand of 

free markets primarily from the perspective of economic liberalism and the Wealth of 

Nations when discerning their role in social economic relations.  

From the perspective of Glaze’s (2015) disciplinary thesis, the liberal 

interpretation does not take into account that Wealth of Nations was written by a moral 

philosopher before the existence of disciplinary boundaries. Smith’s Theory of Moral 

Sentiments was first published seven years before the Wealth of Nations (i.e., in 1759). 

A total of six editions were produced during Smith’s lifetime, the latest, decades after 

the WN (i.e., in 1791). In both of his major works he studied the social function of 

the same beings, self-interest and human cooperation. Both present the argument 

that self-interest is beneficial and goes hand in hand with the human propensity to 

cooperate. The political focus of the WN was a critique of measures that inhibit 

individual liberties or the operationalization of self-interest in a system that should 

establish itself spontaneously. The TMS discusses in more depth the social utility of 

self-interest and how and in what conditions it is useful.  

Before presenting a pre-disciplinary interpretation, of Smiths thinking, I will 

shortly discuss what a disciplinary perspective in terms of governance legitimacy can 

be presented as. We can call this a system of natural liberty formulated through a 

disciplinary reading. In constituting normative perspectives and evaluative 
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perspectives to governance legitimacy, I distinguish between three components. The 

first or a priori level of legitimacy is a compound of norms, principles, moral 

standards and publicly accepted conventions and traditions that affect and legitimize 

certain forms of power and inform certain forms of political practices.  

In Hayekian liberalism, the foundational epistemological norm in this variant of 

liberalism is methodological subjectivism. This forms the basis of a spontaneous 

evolution of society and knowledge given the condition of liberty and rule of law. 

Reading the Wealth of Nations from this perspective, readers cannot close their minds 

to the strong and obvious resonance of the WN with these ideas. The system of 

natural liberty, Smith writes, is not construed with political stewardship. It comes 

about as if spontaneously, when all extraordinary restraints to individual liberties are 

eliminated and when private property is well protected.  

While Smith did not mention methodological subjectivism, spontaneous order or 

trial and error, it is still possible to see that Smithian self-interest in the system of 

natural liberty is about the same things. The a priori principle for Smith, while not 

including methodological subjectivism, consists of self-interest, liberty as freedom 

from external constraints as well as rule of law, protection of private property and 

security. The last three norms are actually what Smith considers the duties of states, 

but they are also the conditions of liberty or the ‘sacred laws’, without which liberty 

cannot survive. As their role as foundational values sine qua non a system of natural 

liberty cannot exist renders them comparable with the function of laws of nature for 

Hobbes’ Leviathan, it is also justified as an a priori principle.  

The a priori level is operationalized in a system of natural liberty. Smith did not 

provide any detailed account of what this system would be. His focus was on 

criticising the existing system. His critique concerned the obstacles and barriers to 

liberty and wealth generation caused by the contemporary economic and political 

system. As a liberal his emphasis was not on laws and the state apparatus. His critique 

and brief discussions of the system of natural liberty show certain key instruments. 

With regard to markets, these include the free movement of people and capital, no 

restrictions on occupations and the dismantling of privileges enjoyed by guilds, 

aristocrats and established merchants. It also embodies free foreign trade as free 

movement of goods. With regard to free movement of capital, Smith does not see 

the need for any restrictions. Nevertheless, he does point out that free movement of 

capital is not automatically beneficial for society. I will come back to this question in 

the next section; here it suffices to say that Smith does not favour governmentally 

imposed restrictions on the movement of capital. Finally, the sacred law of private 

property protection, provision of internal and external safety, rule of law as well as 
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certain public goods, necessitates a political authority. As an instrument of a priori 

principles, politics, governance and regulation are legitimate.  

The final dimension of normative governance legitimacy as employed here 

concerns the outputs or social manifestations of norms and practices in society. 

What is just, desirable and good would not only be a matter of institutions and 

procedures but, is inseparable from the lives people are able to live. For some 

scholars of the liberal tradition, the key condition of legitimacy is institutional. For 

Hayek, the primary concern with governance legitimacy is the rule of law. Building 

on methodological subjectivism, this constitutional perspective holds that a free 

market system defined by the rule of law is bound to be just. On various occasions 

Hayek claims that what appears as social injustice is often the case of rapid growth 

of human population; the wealth and strife of past generations which has made 

possible feeding and nursing an ever greater number of people.  

In Smith’s thinking too, inequality and poverty are of passing importance because 

they do not give rise to infringements of individual liberties. If and when private 

property is not used for enslaving people and corrupting government, it is sacred. In 

system of natural liberty, protection of private property is one the three inviolable 

rules of liberty. It is a rule of liberty, because the same right is guaranteed for 

everyone, and they all are kept in check by mutual competition. From Moral 

Sentiments, we get the following:  

The most sacred laws of justice, therefore, those whose violation seems to call loudest 
for vengeance and punishment, are the laws which guard the life and person of our 
neighbour; the next are those which guard his property and possessions; and last of 
all come those which guard what are called his personal rights, or what is due to him 
from the promises of others (Smith, 1790, II.ii.2, § 2).  

According to the TMS, inequality is a problem only for the human mind prone 

to envy and vanity. According to the WN it has no relation to moral law, justice, or 

the universal system of love, and should never be made an objective of politics 

(Smith, 1776, V, I, ii, 580). In the TMS we read that ‘[w]hen Providence divided the 

earth among a few lordly masters’, which gave rise to inequality in status and fortune, 

‘it neither forgot nor abandoned those who seemed to have been left out of the 

partition’. It did not forget, because these differences are trivial, and do not matter 

for ‘what constitutes the real happiness of human life’ (Smith, 1790, IV, 1, § 10).  

These citations again resemble neoclassical liberalism. Ludwig von Mises has 

written that the electoral support for welfare politics through income transfers and 

taxation is the product of envy. According to Mises, socialist movements gain their 

kinetic energy from this feeling and other antisocial sentiments (Mises, 1972). O 

argue that Smith believed that moderate poverty and some level of economic 
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inequality has no relation to either the productivity of the national economy, people’s 

happiness or their ability to lead a good life. Indeed, if inequality is a result of 

individual agency (even if helped with luck and boosted with inheritance), it does not 

matter unless it was used to restrict the freedoms of others, as was the case in the 

mercantilist Britain.   

As mentioned earlier, inequality for Smith might even be positive. In The Theory 

of Moral Sentiments, Smith discusses how to awaken a person’s dexterity. It is a poor 

incentive for the poor that the wealthy are ‘generally sheltered from the sun and the 

rain, that they are seldom hungry, that they are seldom cold’. Indeed, even the most 

poverty-struck enjoys all of these comforts. To succeed, ‘you must describe to him 

the convenience and arrangement of the different apartments in their palaces’, in 

short, all objects of vanity, attainable with riches, but which only tend to ‘keep off 

the sun and the rain, to save them from hunger and cold, from want and weariness’ 

(Smith, 1790, IV, 1, § 10, 11.) 

Thus self-interest serves both morals and economy. It is self-interest that drives 

men to work hard in their aspiration for objects that in the end have little true value 

for them, but that can provide good services for others  (Smith, 1790, IV, 1, § 8): 

The poor man's son, whom heaven in its anger has visited with ambition, when he 
begins to look around him, admires the condition of the rich. He finds the cottage of 
his father too small for his accommodation, and fancies he should be lodged more at 
his ease in a palace-…- With the most unrelenting industry he labours night and day 
to acquire talents superior to all his competitors. He endeavours next to bring those 
talents into public view, and with equal assiduity solicits every opportunity of 
employment. For this purpose he makes his court to all mankind; he serves those 
whom he hates, and is obsequious to those whom he despises. Through the whole of 
his life he pursues the idea of a certain artificial and elegant repose.  

At the same time, Smith was neither blind to nor unaware of the problems that 

the division of labour and social inequality may cause. According to Smith, a 

deterioration of moral and martial virtues among the working population was a 

possible negative side-effect. The cause of this deterioration would the monotonous 

work that comes with specialization, which requires workers neither to master 

multiple skills nor to constantly plan and design their working day. This is not a 

desirable outcome of a system of natural liberty but one that legitimizes undertaking 

of certain public works by a governmental authority. Because of the uniformity of 

the simple operations assigned for factory workers, and because of few opportunities 

for leisure, the factory workers had scant occasion to improve their intellectual 

capacities. Because of the large portion of people living in these types of conditions, 

Smith thought an obligatory and public educational system was necessary (Smith, 

1776, V.i.iii.ii, p. 640). Interestingly, these concerns from a liberal are not entirely 
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dissimilar with the concerns described by Karl Marx. For the sake of illustration, I 

quote first from the WN:  

The man whose whole life is spent in performing a few simple operations, of which 
the effects, too, are perhaps always the same, or very nearly the same, has no occasion 
to exert his understanding, or to exercise his invention, in finding out expedients for 
removing difficulties which never occur. He naturally loses, therefore, the habit of 
such exertion, and generally becomes as stupid and ignorant as it is possible for a 
human creature to become. The torpor of his mind renders him not only incapable 
of relishing or bearing a part in any rational conversation, but of conceiving any 
generous, noble, or tender sentiment, and consequently of forming any just judgment 
concerning many even of the ordinary duties of private life. Of the great and extensive 
interests of his country he is altogether incapable of judging; and unless very particular 
pains have been taken to render him otherwise, he is equally incapable of defending 
his country in war. The uniformity of his stationary life naturally corrupts the courage 
of his mind, and makes him regard, with abhorrence, the irregular, uncertain, and 
adventurous life of a soldier. It corrupts even the activity of his body, and renders 
him incapable of exerting his strength with vigour and perseverance in any other 
employment, than to which he has been bred. His dexterity at his own particular trade 
seems, in this manner, to be acquired at the expense of his intellectual, social, and 
martial virtues. But in every improved and civilized society, this is the state into which 
the labouring poor, that is, the great body of the people, must necessarily fall, unless 
government takes some pains to prevent it (Smith, 1776, V, I, iii, pp. 637-8). 

In the above citation, Smith laments that without governmental incursion, 

economic development is bought at the expense of the intellectual, social, and 

martial virtues of a large part of the population. Marx’s wording is comparable. He 

describes the factory workers as savages, not by choice but by the force of the factory 

work. According to Marx, an especially grievous case of human degeneration was 

that of the printing machine, spreading knowledge and enlightenment by suffocating 

the spiritual life of its workers. Before the invention of the printing press, all workers 

of the letterpress had an extended period of apprenticeship and were required to be 

able to read and write. That changed dramatically. Marx (1887, p. 313) writes: 

All this was changed by the printing machine. It employs two sorts of labourers, one 
grown up, renters, the other, boys mostly from 11 to 17 years of age whose sole 
business is either to spread the sheets of paper under the machine, or to take from it 
the printed sheets. They perform this weary task, in London especially, for 14, 15, and 
16 hours at a stretch, during several days in the week, and frequently for 36 hours, 
with only 2 hours’ rest for meals and sleep. A great part of them cannot read, and 
they are, as a rule, utter savages and very extraordinary creatures.  

I am not implying that Smith would not have been a friend of freedom. Even 

when he discusses the expenses of the state, from where the above quote is taken, 

he comments, that public schools must be partially paid for by the parents of the 

children in order to keep the teachers responsive to their students (Smith, 1776, 
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V.i.iii.ii, pp. 640-2). This goes back to what Smith wrote in Theory of Moral Sentiments, 

and what I in the subsequent section interpret as a principle of symmetric 

interdependence embedded in social and emotional interdependence. 

Interdependence in this sense exerts a positive influence on the character and 

application of self-interest by causing actions and morals to become socially 

reflective.   

Table 5.  Disciplinary Governance Legitimacy  

 

Focusing on the WN, we can only conclude that the output level of Smith’s 

legitimacy can best be defined as compliance of social outcomes with the principles 

of liberty, an unrestrained market and limited state interference, albeit with certain 

public service duties. Table 5 provides my interpretation of this disciplinary Smith.  

2.3 Contesting the Disciplinary Reading 

While the coherence and consistency between WN and the TMS has been 

established by various scholars  (Haakonssen, 2006; Megill, 1975), the principles that 

form this coherence and consistency remain an object of debate. In this dissertation, 

two competing approaches have been mentioned. One focuses on market logic and 

builds on some form of a neoclassical liberal reading of Smith’s work. In this 

approach, the emphasis is on the invisible hand as synonymous to markets, where 

self-interest is transformed into something socially and individually beneficial. The 

other approach does not necessarily question Smith’s economic ideas but gives them 

(i) A priori   level of 

normative principles, moral 

standards and ideas about 

justice

(ii) Instrumental level or how the a priori 

principles should be operationalized

(iii) Output level or 

concern with the 

question of what lives 

people should be able 

to live and experience

System of Natural 

Liberty : Disciplinary 

Reading 

Liberty  to act from self-interst; 

freedom from external 

restraints; private property ; 

security ; rule of law

Dismantling of priveleges, free markets 

(free movement of people, freedom to 

choose ones occupation), international 

trade (free movement of goods and 

capital); state as the prov ider of security , 

rule of law and private property  as well as 

certain public goods: prevalence of 

marktes and the rule of law

Economic progress, 

betterment of lands and 

industries, economic 

inequality , fullfillment of 

indiv idual liberties

Source: Author
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a different conceptual and normative frame. I have already pointed out that the 

invisible hand may not refer to an automatic or natural logic, let alone the logic 

inherent in competitive markets. Instead, it is argued that the invisible hand refers to 

tendencies and nature and features self-interest. I argue that self-interest is the key 

to a coherent and systematic understanding of Smith’s work. 

2.3.1 Self-Interest: The Means to Trick Humans to Be Good to Each Other 

Self-interest is the main motivator of human action. The paradox of self-interest lies 

in how it operates. Instead of driving men to seek gain no matter the cost, self-

interest teaches us to be social, benevolent and virtuous. If a single postulate was to 

emerge from The Theory of Moral Sentiments, it would be that self-interest does not give 

rise to war of all against all (the Hobbesian state of nature), but civilization. While 

the Hobbesian natural laws are rational arguments for why individuals should refrain 

from full surrender to their urges of self-interest, Smith argues that self-interest is 

naturally combined with other aspects of human nature. In the Wealth of Nations, this 

aspect is the willingness to cooperate and the inseparability of self-gain from the 

fruits of the division of labour. In The Theory of Moral Sentiments we further learn that 

self-interest is also bound together with love, and as a result, to the desire to behave 

towards others in a way that makes them loved and respected. Thus, Smith and 

Hobbes provide radically different perspectives to foundational principles of human 

nature.  

Smith describes self-interest as a tool of God, or Providence, to lead men to do 

good. Most people do not possess high spiritual qualities or a desire to be virtuous 

for the sake of virtue. But self-interest makes most people behave as if they did. 

From the process of social learning, we learn what manners are good and respectable, 

and what actions gain the admiration of others. As Otteson (2002, p. 103) points 

out, reason and rationalism come in at this process of learning and applying what an 

individual has learned to guide and direct his or her behaviour. In outward form, 

even if acting out of self-love, we adopt the appearance of a virtuous and good 

citizen. Often our actions cannot be distinguished from the truly virtuous individual. 

By reason we can imitate true sentiments even if we don’t feel them, if we consider 

it appropriate and proper. These sentiments are further strengthened by religion, 

which implants the fear of divine punishment. (Smith, 1790, I, iii, 2, § 3; III, 5, § 1.) 

In Theory of Moral Sentiments, Smith writes:  
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The all-wise Author of Nature has, in this manner, taught man to respect the 
sentiments and judgments of his brethren; to be more or less pleased when they 
approve of his conduct, and to be more or less hurt when they disapprove of it (Smith 
1790, III, 2 §1-2, § 31-32). 

This process of learning might be called a divine hoax, which deceives egoism, 

respect for oneself, lust for power and desire of wealth, to act in a completely 

opposite manner to the inner will. At the same time, we may have to agree with 

Macfie’s (1967) interpretation that whether this is a hoax or whether it was designed 

by God, is irrelevant. We can leave providence out but still retain the logic of self-

interest and human nature.   

It is some innate propensity in human nature that leads us into company and 

awakens in us the interest in others. Self-interest only strengthens this propensity. 

There may only be a few who are perfectly content with living by themselves. Still 

fewer are completely disinterested in others and how others view them. Most people 

behave respectfully and shun disrespect and infamy. Smith writes that ‘[m]an 

naturally desires, not only to be loved, but to be lovely’. The desire to obey law and 

custom is stronger than lust for power and the domination. The desire for wealth 

does not lead to robbery, but to exchange, trade and diligence (Smith, 1790, III, 2, § 

1; IV, 1, § 8). Rousseau’s account of general will is somewhat similar. In a social 

contract, men cede their natural liberty of acquiring as much as they can through 

force. In exchange they are given civil liberty, and right to property, which they by 

their own industry can maintain, and for their own needs, consume (Rousseau, 1762, 

I, 8; I, 9).  

Both accounts are similar in their belief that men are not fundamentally good. 

The difference lies in how to achieve that goodness. Rousseau thought that it is 

possible only through a social contract, and governance according to the general will. 

He rejects the main liberal idea, that particular interests individually taken can have 

any value in themselves. Instead he proposes rule by majorities and a comparably 

strong state that levels the differences between the social strata (Held, 1987, pp. 76, 

79).  

Smith, in contrast, believes that men bend to goodness by the aforementioned 

trick that God has played on them. In The Moral Sentiments, Smith describes an 

'impartial spectator', a part of our mind, which registers how other people behave 

and how they react to certain behaviour. In the search for admiration and the desire 

to be loved, this 'impartial spectator' acts as a kind of teacher of social behaviour and 

causes an individual to become reflective (Smith, 1790, II, ii.2, § 1, § 2). Self-interest 

is transformed into a moral sentiment. The means of this is the ‘man within’, the 

impartial spectator (Forman-Barzilai, 2010; J. Otteson, 2002). 
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In other words, Smith maintains that while people might most often be lead in 

their actions by self-interest, the manner in which self-interest operates is not 

independent of moral sentiments. As social beings, most people are endowed with a 

particular psychological ability and propensity, which constrains, socializes and 

frames how self-interest in society works or how it manifests in human action. This 

ability and propensity, a second foundation of the impartial spectator, is called 

sympathy.  

In addition to self-interest and propensity to cooperate, the third key concept or 

a fundamental human propensity is thus sympathy. The very first sentence in the 

TMS commences with the claim that however selfish we may be, we are still always 

bound by our own interests but also in the interests of others, even to that degree 

that we consider the happiness of our peers as necessary for ourselves. This principle, 

Smith maintains, is the feeling of sympathy; the ability of all men without regard to 

their personal morals, nobility of character or force of custom to feel what others 

feel, to sense pity with misery, compassion with pain, and happiness with the joy of 

others. (1790, Part I, Section i, Chapter i, p. 3.) 

Sympathy, thus, is the principle in men that make the most selfish persons at least 

to some degree interested in the welfare and happiness of other people. How then, 

does sympathy relate to morality? According to The Merriam Webster Dictionary, morals 

can be defined as principles, standards and perceptions of what is right and wrong. 

They are a broader concept than law, which dictates what is criminal and what the 

basic rights of men are. The foundation of moral sentiments, according to Smith, is 

neither law nor custom. Smith is not in agreement with scholars who define morality 

as a part of rational choice (J. Otteson, 2002, pp. 103, 110), like David Gauthier 

(1986, pp. 4, 5) or as proposed by John Rawls. The foundation of moral sentiments, 

instead, originates in sympathy, the principle in human nature that through 

experience forms in us the sense of propriety, merit and what is disprovable and 

what does not deserve merit (Megill, 1975, p. 86; Smith, 1790, III, 4, § 8).  

For Smith, moral sentiment is not a question of rational choice or theorizations 

about how to best preserve peace among society. They are socially constructed and 

contextually biased perceptions. They have their origin in the feeling of sympathy, 

defined as the principle that makes us care for other people and through observing 

how they react to different inputs to learn what causes sorrow, joy, and later, what 

people around us consider appropriate. Sympathy makes it possible for individuals 

to put themselves in the positions of others and reflect upon their feelings. Sympathy 

appears as a source of morals and moral judgements. Moreover, as noted by Otteson 

(2002, p. 123), it needs to be reciprocal and mutual to be effective.  
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Combined with the desire to be loved and respected, sympathy distances self-

interest from pure interests in oneself and inseparably binds it to the sentiments of 

others. Yet, this bond is not universal and does not cover the entirely of humanity. 

It is limited by two accounts. The first account is the social and societal sphere, where 

we learn about what in people around us awaken aversion, admire, and what in their 

eyes seems approvable and what not. These experiences are to some extent 

contextual. (Smith, 1790, V, 1, § 10, 11.)  

The contextual bias is further strengthened by the bonds of love or, perhaps, the 

emotional interdependences of people. If and when people have a natural inclination 

not only to be loved and respected, but also to be loveable and respectable, we 

should consider the question of whose love and whose respect their self-interest as 

social beings depends on. With family and friends these ties are closest. Emotional 

interdependence and wellbeing is an essential element of a good life. Here also the 

sentiments of sympathy are strongest. We care about a small wound on our child but 

can read with indifference about the deaths of those unknown to us. We feel strongly 

for terrorism in our own countries but are accustomed to seeing news about wars in 

other countries.    

Smith provided his own example of this. He describes a situation where the whole 

of China with all its inhabitants would perish in a natural calamity. This news would 

be met with lamentations and ‘melancholy reflections upon the precariousness of 

human life, and the vanity of all the labours of man’, but would not hinder people, 

who had no personal connection with the vanquished, from returning to their 

business and diversions as content as ever. Smith goes on to hypothesize what would 

happen to a person who would know that he or she would to lose their little finger 

tomorrow. Due to this knowledge, that person would suffer tremendously but at the 

‘ruin of hundred millions’ of people whom he or she never saw, would not haunt the 

tranquillity of that persons mind. (Smith, 1790, III, 3, § 4.) 

Describing this bias of our human sentiments, Smith writes in conditional form. 

With regard to the ruin of the Chinese, the condition is that the persons would have 

‘no sort of connection with that part of world’ and that ‘he never saw them’. He thus 

first draws a clear distinction between human action that is based on sympathetic 

relations between persons and human action or human sentiments without 

connections between persons. Without connection there is no sympathy, without 

sympathy no moral sentiments, and without both, what is left is selfishness 

unrestrained. After these two examples of the selfishness Smith asks, what is it that 

‘prompts the generous upon all occasions, and the mean upon many, to sacrifice 

their own interests to the greater interests of other?’ He answers that it is the 
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impartial spectator, ‘capable of counteracting the strongest impulses of self-love’ 

(Smith, 1790, III, 3, § 4).   

Sympathy and compassion are not naturally impartial. They tend to be strong for 

those close to ourselves and weak for those far away. But while sentiments of 

sympathy tend to be partial, warmer for our loved ones and cooler for others, the 

impartial spectator teaches us to consider others and ourselves with indifference 

even when the bonds of emotional connections are not tight or even when they do 

not exist. As a result, sympathy, which is the foundation of moral sentiments, is 

clearly separate from the impartial spectator.  

What is then the difference between the two? Smith describes sympathy as a 

feature of human nature and thus the propensity in men that makes morals possible. 

Sympathy is the feeling that makes us interested in the lives of others. The impartial 

spectator, on the other hand, is the ‘great judge’ that guides and educates our 

sentiments. If sympathy is the feature that makes us care for others, the impartial 

spectator defines how we care for others. It teaches us to consider our own feelings 

and interests with the indifference of others. Similarly, it helps us to relate to others 

attentively and not by having ourselves as first in mind when dealing with them 

(Smith, 1790, I, i; III, 3, § 4).   

Smith’s moral sentiments are high between socially interconnected groups. The 

stronger they are, the closer people within those groups become. Like Hobbes, Smith 

does not see much morality in interstate relations, if there were no ties binding their 

citizens together. Forman-Barzilai (2005, 2010), building on the limitations of what 

she calls ‘circles of sympathy’, proposes commerce as a potential avenue of 

expanding and strengthening the ties of sympathy between states, populations and 

across borders.  

The idea of the commercial cosmopolis is not new. Economic and financial 

interdependences formed through commerce are the foundation for the capitalist 

peace theory proposed by Norman Angell (1912). Gauthier (1986), on the other 

hand, argues that if free competitive markets would be universal and truly free and 

competitive, there would be need for neither morals nor a social contract. Men 

would do what they promise and behave well towards each other because it would 

be to their benefit. For Gauthier, the need for rationalism comes about from the 

failure of markets to comply with the two conditions of freedom and 

competitiveness. Without perfect markets, there is need to fill the gap left by market 

failures with rational morality.   

In the WN or the TMS, we won’t find discussion about rationalism, just 

institutional frameworks for a moral society. Nor will we find a normative theory 
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about when and under what conditions governance would be acceptable. Still less 

do we find about how the impartial spectator would be harnessed in an institutional 

set-up of transnational regulatory governance. Smith wrote very little about what he 

thought would be just institutions. What we do find is a theory of human action, 

developed with the concepts of self-interest, sympathy, the impartial spectator, 

private property, and free trade.     

2.3.2 The Partial Spectator 

The lack of institutional engineering in Smith’s work does not imply there are no 

principles that define and frame legitimacy. We have already seen that morality for 

Smith is socially constructed and depends on each individual’s need to be loved and 

cared for. This is the most profound and strongest foundation and source of moral 

sentiments. Yet, the subjective and communal source of morals also provides 

restrictions for the extent and strength of morals outside the ‘circles of sympathy’ 

where each person is to some extent dependent on the affection and approval of 

others. Outside these circles, morality has no firm ground. There are no strong moral 

sentiments between people from distinct communities with their own conceptions 

of what types of behaviour and discourses are approvable, acceptable and deserve 

merit.  

Previously we saw that Smith approved of quite profound differences in social 

standing. In that context we also referred to Smith’s argument that major duties of 

state (like policing) arise out of dissatisfaction and envy towards the rich. The 

emotional bonds or circles of sympathy that bind rich and poor together are not 

enough to uphold order and trust in social relations: law and administration are 

required to step in where sympathy steps out.  

Where bonds of love and sentimental interdependence among members of a 

community are strong, there is a prevalence of moral sentiment that defines what 

the members of that community consider fitting. What for outsiders may appear 

trivial, may be serious offences or raise strong emotional responses among insiders. 

Because of the close ties between community members, these groups would not 

necessarily have a need for an external system of law and administration, let alone 

official police to guarantee law and order. This does not mean a lack of policing. It 

only implies a lack of formalized policing institutions. (Bowling, Reiner, & Sheptycki, 

2019, p. 6.)   
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The weaker the bonds of sympathy between individuals in one group or between 

groups, the stronger the case for formalized legal institutions. While Smith did seek 

to extrapolate the inherent nature of morals as a foundation for jurisprudence, he 

neither professed an anarchic vision of a purely communitarian society with neither 

need nor   place for law and administration. Even if steep inequality between social 

strata effectively disrupts the emotional interdependences between them, the arising 

situation is not against principles of justice if society protects each individual and 

their liberties from violations by others. In this context, law steps in as the upholder 

of symmetric interdependence. 

In the bigger picture, inequality is irrelevant. Smith writes that the poor are not in 

want for the necessities of life, and that they enjoy the same shelter against cold in 

their modest huts as the wealthy in their fine mansions. The interest in improving 

one’s material circumstances, to eat tastier food and to sleep in fine linen, or the 

desire to enjoy the kind of respect and esteem that often accompanies elevated 

economic standing, provides the motivation to work harder. Inequality, poverty and 

wealth may be trivial, but they matter if humanity is to multiply and fill the earth. 

Smith ascribes this benefit to a plan by Providence which, recognizing that not all 

men are good, bends their self-interest to do good for the rest of humanity.  

Yet inequality, markets and the free pursuit of self-interest are not unconditionally 

beneficial. Their social utility depends on the logic of Smith's notion of the ‘impartial 

spectator’. But there is a spectator with no interest in the welfare or opinion of 

others. This is the partial spectator. The partial spectator distorts or changes what 

otherwise would follow from the inherent nature of men to seek respect and love 

from others and thus also behave respectfully and loveably. Smith (1790, III, 3, § 41) 

writes, ‘the propriety of our moral sentiments is never so corrupted, as when the 

indulgent and partial spectator is at hand’.  

The partial spectator manifests in two situations. The first is when the impartial 

spectator is not present; i.e., when there is no connection between people. The lack 

of cooperation and personal connection resulted in a lack of sympathy and 

compassion towards the victims of the aforementioned Chinese calamity. This is 

referred to as passive selfishness. (Smith, 1790, III, 3, § 4.) There is no direct harm 

done through passive sentiments, at least in comparison to actively causing harm.  

Smith provides examples of when the impartial spectator concerns relations 

between states at war and between opposing societal, political and religious factions. 

In ‘war and negotiation’, Smith writes, statesmen respect neither laws nor treaties 

nor common prudency nor politeness. While people wish to be approved of by their 

fellow countrymen, they have no such dependence on citizens of other countries. 
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According to Smith, all, or most, share this ambivalence. Citizens of warring nations 

take pleasure and joy in causing harm to or offending their enemy. In terms of 

passive sentiments, the partial spectator is let loose through the lack of connection. 

(Smith, 1790, III, 3, § 41−44.) Sentiments are even worse between political and 

religious factions. Much like Rousseau, Smith believed that political factions distort 

our judgement.   

The other occasion when the partial spectator is present arises when strong 

passions silence the impartial spectator. After the violence of emotion has calmed, 

the impartial spectator stands ready to judge and correct. It is easier and more 

convenient for people not to think about vices and follies, unless they are bound by 

the condemnation and disapproval of their peers and the moral customs of their 

society. Even when we are led by the great judge (the impartial spectator) to 

scrutinize our own conduct, we are seldom so severe towards ourselves as we would 

about the conduct of others. For this reason, Smith writes, our views of our own 

conduct are often biased: ‘This self-deceit […] is the source of half the disorders of 

human life’. (Smith, 1790, III, 5, § 1−7.) 

This example emphasises two different boundaries of moral sentiment. The first 

boundary would be located between a community where the ties between members 

are strong, and the outside world. This group would be primarily defined by the lack 

of necessity for law and order to maintain good relations and uphold trust between 

community members.  In real life, some religious communities, groups of friends 

and colleagues, co-workers or groups of organized crime fulfil this condition. 

Communities that uphold certain type of order and social structures through their 

internal dynamics can be both social and anti-social; i.e., stakeholders and subjects 

of broader society and the institutional structure of law and order. Forms of 

interdependence are defined by the bonds of love and thus are naturally symmetric.  

This broader society, defined by the institutionalized structure of law and order, 

forms the second domain. Its external boundaries set the boundaries of moral 

sentiment. The second domain of moral sentiment is historically developed and 

constructed in different ways in different countries. The nature of the prevailing 

morality is context specific. It is bound by and developed within existing social 

structures, hierarchies, discourses and customs. The external boundaries of moral 

sentiment as well as its nature, has a sociological stamp on it. Any forms of 

interdependence existing in this context are sociological artefacts. Symmetric 

interdependences, conversely, can be used as a normative concept to study to what 

extent a moral setting is equally beneficial or whether it is something beneficial for 

A, B and C but simultaneously makes B and C subjects of A.   
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Smith’s conception of moral sentiment depends on the impartial spectator, 

whereas immorality arises from the selfish partial spectator. Morally-bound self-

interest adheres to the voice of the impartial spectator. Self-interest without any 

moral restraints only listens to what Smith calls the partial spectator. Both self-

interest and sympathy are useful and beneficial when they are guided by the so-called 

impartial spectator. They become distorted or lead to the corruption of morals when 

guided by the partial spectator.  

The difference between the two spectators is how they transform or frame self-

interest or how self-interest transcends from motivation to action. The partial 

spectator sets the individual and his or her particularistic interests as the end-goal for 

individual action. The impartial spectator distances the actor from his or her 

particularistic goals and replaces those with ends that pay no particular attention to 

individual passions, at least in any manner that might be disprovable. Individuals still 

seeks their own interest, but only in a manner approvable for others. The ambitious 

person not only seeks to behave in a way that is approvable but that also deserves 

praise from others. To do this, individual self-interest is cloaked with virtue and the 

benefit to this person is conjoined with the benefit to the public. (Smith, 1790, III, 

§ 4, 5.) 

The benefits of self-interest are dependent on the social environment, where all 

actors are in need of social approbation for their actions and are upheld by 

interdependence. Without interdependence, there is no foundation for social 

consciousness, for morality, and for good conduct. Both rich and poor are short of 

social interdependence. For Smith the sentiments of the poor are directed against 

the rich. He justified the need to protect private property from the sentiments of the 

poor, because in his view, if the logic of moral sentiments holds, the reason is a lack 

of interdependence.  

The logic of this spatial limit, or ‘the familiarity principle’ (Otteson, 2002, p. 171), 

may appear self-evident. Who would not acknowledge that he cherishes stronger 

feelings for his friends and family than for random people whom he never has met 

or grown fond of?  We can nonetheless observe that without any connection with 

other people and particularly if they in some manner stand for something different 

or alien to us, then the partial spectator takes the reins. Populist rhetoric against elites 

and immigrants could be well analysed from this perspective.  

The immense size and economic influence of TNCs has raised questions about 

the accountability of that power. From the Smithian perspective, the expanse of 

production chains, the distance between consumers, investors, corporate leadership, 

and the labourers at different stages of production is worrisome because the 
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connections that exist between different actors are loose, impersonal and 

asymmetric.  

Corporate social responsibility is of the more recent attempts to bring morality 

into the global economy. Between the 1970s and 1992 there was a UN-lead attempt 

to frame a binding Code of Conduct for corporations. It was part of the wider Third 

World protest movement, the New International Economic Order (NIEO), but the 

attempt failed. At the World Economic Forum in 1999 a new initiative was launched, 

called the Global Compact. It consists of a charter of principles and has rather 

extensive membership of transnationals. Member companies have the obligation to 

regularly report on their activities in promoting the principles of the Compact, but 

there is no external scrutiny. (Bair, 2007, pp. 492, 495, 496).  

What is there to stop the Smithian partial spectator from stepping in and 

corrupting the moral judgement of transnational governance? This question is 

discussed below. 

2.3.3 The System of Natural Liberty 

The WN mentions the system of natural liberty only twice. Both times occur at the 

end of Book IV, which examines systems of political economy. The concluding 

chapter analyses ‘agricultural systems, or of those systems of political economy 

which represent the produce of land, as either the sole or the principal source of the 

revenue and wealth of every country’. That chapter ends with a short normative 

discussion of the duties of the sovereign in a system of natural liberty. But Smith did 

not think this system existed anywhere and did not propose any concrete designs or 

theories on which such a system would be based, what it would look like or how it 

would be constituted. (Smith, 1776, IV, ix, pp. 661.) 

According to Hayek (2006, p. 51), the agricultural system Smith described 

represented the French Enlightenment, which for Hayek was not compatible with 

liberalism. In the WN, Smith did indeed refer to the so-called physiocrats, French 

political economists who saw land, agricultural production, and raw materials as the 

source of all wealth, and who also believed in granting free trade to artificers, 

manufacturers and merchants of all countries. These ideas of the agricultural system 

of political economy (the physiocratic school of political economy) were ingenious 

and correct ones, wrote Smith. (Smith, 1776, IV, ix, pp. 661, 670.)  

We cannot know what specific idea Smith had about the constitutive principles 

of the system of natural liberty. We know that he entertained hopes to write a treatise 
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of the theory of jurisprudence, which arguably would have formed a key element in 

a system of natural liberty. As is, he only provided certain principles about the 

conditions under which self-interest is directed by the impartial spectator and the 

three major duties of the sovereign. In his treatment of agricultural systems, Smith 

talked about those elements he saw as useful and beneficial. For him they did not 

appear contrary to liberalism. His focus was on the concept of productive labour 

and local economy. Together with the conditions of beneficial self-interest, Smith 

liberalism builds on his ideas about agricultural systems and the duties of the 

sovereign.  

Smith begins the WN by tying wealth to labour, capital and productivity. He 

writes that the ‘the annual labour of every nation is the fund which originally supplies 

it with all the necessaries’. No matter the skill and diligence of the labourers and 

however much they toil in their businesses; no matter how much capital would have 

been invested, the annual product and wealth can only reach a certain level. A key 

factor in this is the ‘particular way in which’ capital is employed ‘on useful and 

productive labourers’. (Smith, 1776, pp. 8, 9; IV, ix, p. 548.)   

Productive labour for Smith implies the supply of raw materials means of 

subsisting (rude producers). It also includes the ‘artificers, manufacturers, and 

merchants’, who contribute to the production of consumer and luxury goods. It does 

not include money or the kind of services that can be resold, that do not add any 

value to the final products, but that at the moment of rendering the service, have 

been fully consummated. Smith measures the wealth of a country in its annual 

product, which is directly dependent upon its productive capacities. The Physiocratic 

theory of an agricultural system was according to Smith the nearest approximation 

to these ideals. (Smith, 1776, IV, ix, pp. 549−553.) Smith writes:  

[I]n in representing the wealth of nations as consisting, not in the unconsumable 
riches of money, in the consumable goods annually reproduced by the labour of the 
society, and in representing perfect liberty as the only effectual expedient for 
rendering this annual reproduction the greatest possible, [the Physiocratic] doctrine 
seems to be in every respect as just as it is generous and liberal.  (Smith, 1776, IV, ix, 
p. 553.)  

The word ‘productive’ refers to the foundation of all economies, which is, the 

‘rude production’ denoting ‘industry of the country’, which produces all the means 

used in ‘industry of the town’, or to the manufacturers and artificers, and the 

subsistence for the whole population (Smith, 1776, p. 9). By using word ‘productive 

labour’, Smith distinguishes two very different uses of productive forces. Capital and 

labour can be used to provide services, but if all capital and all labour went to 

providing services, we would be well served for a while, but then go hungry and 
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starve. As Smith notes, productive labour supplies a nation ‘with all the necessary 

conveniences of life which it annually consumes’. (Smith, 1776, p. 8; IV, ix, p. 533.)    

The word ‘productive’ is important because it denotes the value of labour. The 

value of any commodity in a person’s possession, Smith tells us, ‘is equal to the 

quantity of labour which it enables him to purchase or command’. Accordingly, 

‘labour is the real measure of the exchangeable value of all commodities’. Quantity 

of labour however, being ‘an abstract notion […] is not altogether so natural and 

obvious’ as money. When society moved from a barter economy to a more expanded 

system of trade, ‘money has become the common instrument of commerce’. The 

development of markets and the economy brought about a change in the value of 

commodities. Capital owners and landowners are not engaged in productive work, 

or they can be, but the concept of rent and profit does not have this meaning. 

According to Smith, proprietors ‘love to reap where they never sowed, and demand 

a rent even for its natural produce’. (Smith, 1776, I, v, pp. 31, 32; I.vi, pp. 47, 50.)  

Thomas Hobbes and John Locke were on the same tracks (Locke, 1823, 2: IV, § 

30; Hobbes 1651, xv, p. 95), as well as Rousseau from the French Enlightenment 

(Rousseau, 1762, I, ix) and David Ricardo from the British. All things considered 

utile ‘derive their exchangeable value from two sources’, Ricardo writes, continuing, 

‘from their scarcity, and from the quantity of labour required to obtain them’ 

(Ricardo, 1817, p. 8). Emma Rothschild (2001, pp. 116-7) and Paul Oslington (2012) 

discussed the intellectual context of Smith’s ‘invisible hand’. Productive work and 

value of labour are two other composites of the conceptual context of Smith's 

theories. 

The Austrian School economist Murray Rothbard called Smith's theory of value 

‘an unmitigated disaster’, because he separated utility from price and value. 

According to Rothbard, Smith’s theory influenced the English socialist writers, called 

Ricardian socialists, but who instead ought to be called Smithian. The value of a 

purchasable object does not depend on the quantity of labour used in its production. 

The worth of a thing depends on the subjective valuations of buyers and the relative 

scarcity, not the quantity of labour. The value of an object is based on subjective 

valuation of its utility for a potential buyer, which according to Rothbard, renders 

Smith’s theory both incorrect and harmful because of its latent socialist connotation. 

(Rothbard, n.d., pp. 448, 456, 457). These were manifest in Smith’s view of landlords 

who ‘reap where they never sowed’ (Smith, 1776, I, vi, p. 47).  

Karl Marx developed his theory of expropriation on foundations laid by Smith, 

Ricardo and earlier by Locke (Skousen, 2006, pp. 51–56). If labour is the ultimate 

value of all things, profits on capital must be taken out of the value of labour. If the 
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value of a given commodity is, say, ten hours – it takes ten hours to produce, the 

profits on capital means the portion of hours deprived from the labourer. If the 

owner of capital is in control of all productive forces, his positions makes full 

expropriation possible. The labourer is forced to work full hours, but is given the 

pay for only four, given that with four hours’ work he will sustain himself and his 

family. In a ten hour day, expropriation amounts to 6 hours. (Marx, 1887, pp. 102, 

149). 

The ideal system of political economy conceptualized is not based primarily on 

the idea of the invisible hand. Instead, its essential notions concern productivity, 

labour as the fundamental value, as well as the three other fundamental principles: 

self-interest, private property, and free markets. Smith’s idea about markets was 

specified in a remarkable way which, from the perspective of a modern reader 

accustomed to international markets, seems unconventional. The ideas presented 

below are based on an interpretative reading rather than a synthesis. As noted earlier, 

Smith did not provide a theory of justice or an outline of his system of natural liberty.  

Smith is most known as an advocate of free trade. But what he meant was 

different from what free trade stands for today. In the TMS, Smith writes that 

property was divided by Providence, not to serve particular interests, but because it 

is beneficial for all (Smith, 1790, IV.1, § 10). Title implies the normative nature of 

Smith’s political economy: its objective is to produce prosperous peoples, not huge 

private properties – even if the two often coincide. According to Smith, ‘the great 

commerce of every civilized society is that carried on between the inhabitants of the 

town and those of the country’. Town-dwellers, artisans and manufacturers, receive 

their ‘subsistence and the materials of manufacture’ from the country for which they 

pay ‘by sending back a part of the manufactured produce to the inhabitants of the 

country’. (Smith, 1776, III, i, p. 307.) These ideas correspond quite well to how 

contemporary historians describe the 18th century British economy (Mingay, 2002, 

p. e.g.). 

According to Smith, ‘the cultivation and improvement of the country’ which 

provides subsistence for the whole population ‘must, necessarily, be prior to the 

increase of the town’. Excluding the possibility of collecting resources by force, 

‘towns could nowhere have increased beyond what the improvement and cultivation 

of the territory in which they were situated could support’. And thus an important 

conclusion follows. Investment on the cultivation of the industry of country tends 

to supersede that of town: ‘upon equal or nearly equal profits, most men will choose 

to employ their capitals, rather in the improvement and cultivation of land, than 

either in manufactures or in foreign trade’. This way property is ‘more under his 
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[investors] view and command’, its profits are more secure, and it is less liable to the 

‘more uncertain elements of human folly and injustice’. But neither can industry 

flourish without towns: different kinds of artisans settle around cultivated lands and 

sources of natural riches, close by each other to facilitate their mutual cooperation. 

In this manner villages and towns are born: ‘the inhabitants of the town, and those 

of the country, are mutually the servants of one another’. The increase of wealth in 

towns depends on demand from country, which increases in ‘proportion to the 

extension of improvement and cultivation’. (Smith, 1776, III, i, pp. 308-309; IV, ix, 

p. 559). Smith writes: 

Had human institutions, therefore, never disturbed the natural course of things, the 
progressive wealth and increase of the towns would, in every political society, be 
consequential, and in proportion to the improvement and cultivation of the territory 
of country (Smith, 1776, III, i, p. 309).  

Contemporary trade agreements sometimes may be harmful for the cultivation 

of territories and local commerce (or local barter between farmers and city-dwellers) 

(Stiglitz, 2002). The former socialist leader of Bolivia and vocal critic of the free trade 

system, Evo Morales (Ministerio de relaciones exteriores, 2010, p. 96), has argued 

the North American Free Trade Agreement (NAFTA) has destroyed the Mexican 

countryside, and lead to illegal immigration. Some scholars have also provided 

evidence in favour of Morales’ claim that NAFTA made local and in particular small 

scale agriculture for local need uncompetitive (Gálvez, 2018).  

For Smith, however, the local economy matters. It matters because capital is in 

constant circulation for the betterment of local conditions. Free trade with other 

national and international regions is carried out with the surplus created at the local 

level. This arrangement guarantees sustainable growth and employment. It creates 

social interdependence and it results in morality because interdependence is 

reciprocal, mutually beneficial and non-coercive. It also keeps power relations in 

check and keeps markets open for new entrepreneurs. Property must be attainable 

because ‘a person who can acquire no property can have no other interest but to eat 

as much and to labour as little as possible’ (Smith, 1776, III, ii, p. 315).  

In the local economy, the principle should be Lockean: those with large amounts 

of capital should also be active employers. For Smith, it was important to keep the 

concept of property linked to individual gain by labour, which is an issue of both 

efficiency and morality. Smith considered joint-stock companies problematic – 

capitalists are not agents. Rather, they are managed by directors and the shareholders 

are in ‘total exemption from front trouble and front risk’. (Smith, 1776, V, i, iii, p. 

606.) Joseph Stiglitz describes the result of separating ownership and control with 
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following: ‘concern about performance has been translated into a focus on short-

term returns’ (Stiglitz, 2010, p. 13). 

Seen from this perspective, it is possible to criticize the contemporary 

international economic order as illiberal in at least one sense. Foreign trade is not 

centred on trade based on the symbiotic relationship between country and town. 

Rich countries import cheap products from the Global South, while unemployment 

and social polarization is high even at the centre of global economy (Carroll, 2010, 

p. 225; Plehwe & Walpen, 2006, pp. 34, 35). One way to interpret Smith would be 

to argue that foreign trade should be based on the surplus created within each 

locality.  

Free trade would not mean that some countries or whole regions should 

concentrate on production of raw material. They would be condemned to exchange 

much of their labour for small parts of the manufacture of the developed regions. 

More importantly, if the basic unit of commerce would be expanded to the scope of 

an interregional division of labour, the connection between town dwellers and 

country industry would be lost. Social connections would become loose. Disparities 

in power relations would increase. Self-interest would lose its ties to morality and 

become destructive and corrupt. The divine hoax would not work anymore. These 

ideas are of course interpretative and have their reference to a world much different 

to that of Smith’s Britain.  

Smith’s suspicions about the ease at which capital can move from place to place 

offers some support for the later interpretation. In the following citation we see that 

Smith had some preliminary ideas about the problem of speculative financial 

transactions and foreign currency exchange:  

A merchant, it has been said very properly, is not necessarily the citizen of any 
particular country. It is in a great measure indifferent to him from what place he 
carries on his trade; and a very trifling disgust will make him remove his capital, and, 
together with it, all the industry which it supports, from one country to another. No 
part of it can be said to belong to any particular country, till it has been spread, as it 
were, over the face of that country, either in buildings, or in the lasting improvement 
of lands. (Smith, 1776, III, Iv, p. 340). 

2.4 Conclusion: Smithian Principles of Constitutive Legitimacy 

The primary research task in this chapter was to develop a theory of pre-disciplinary 

liberalism as a solution to the legitimacy dilemma of trade governance. This 

operation had various steps. First, the legitimacy dilemma and the three conditions 
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that a solution would need to comply with (and which would direct my reading of 

Smith) were presented. Second, the analytical framework for constitutive legitimacy 

was developed. This framework was then used to organize and structure my 

interpretations from reading Smith (and will be synthesized below in this concluding 

section). Finally, in the present chapter I have first discussed the conceptual 

background of Smith as well as the legitimacy dilemma and then presented two 

competing interpretations of Smith’s work, first the disciplinary reading and then the 

pre-disciplinary reading. Thus, the theory of pre-disciplinary liberalism is derived 

from the application of multiple and carefully designed interpretative research 

methods.  

Legitimacy dilemma as defined in this dissertation divides into the following three 

notions. The first is the separation of markets and democracy into two separate 

epistemic and even disciplinary sources of governance legitimacy. The second is the 

expansion of market regulation through trade deals and transnational economic 

governance. This provides a de facto institutional separation of markets and 

democracy- making democratic or parliamentary governance of the transnational 

economy a utopian alternative. The third is the contemporary context of 

transnational governance which makes democratic control of the global economy 

nearly impossible.   

These notions imply first that the theoretical perspective should be able to 

account for at least some of the political concerns about expanding market 

regulation. It should be pre-disciplinary in the sense that it does not reproduce the 

contradictions between market-based and democracy-based sources to define 

legitimacy. At the same time, the perspective should be able to accept, approve and 

be applied to the examination of trade governance without directly denying its 

legitimacy as anti-democratic or producing a democratic deficit. Finally, it should be 

applicable in a transnational context instead of relying on statist systems of 

governance. This section presents a short summary of what was done and the results 

of this work.  

The interpretative theoretical analysis undertaken in this chapter commenced 

with a conceptual contextualization of Adam Smith’s thought and classical 

liberalism. We saw that ideas of economic and political liberalism share their roots 

not only with each other but also Marxism, which is an offshoot of the same branch. 

A neoclassical liberal perspective was employed with a focus on Hayek’s work to 

provide one example of what may be called a disciplinary reading of Smith’s work. 

This reading was complemented with parts in Smith’s work that did not fit well in 

that interpretation. 
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To organize and structure my interpretations from examining Smith with the 

above-mentioned three notions in mind, I used the analytical framework of 

constitutive legitimacy, developed in Chapter 1 and indebted to Oates’s 

conceptualization of the fourth or constitutive face of legitimacy. This framework 

has three levels. The first is the so-called a priori level comprised of moral principles, 

values and conceptions of justice that provide the epistemic fundaments for a 

normatively justified governance. The second is the instrumental level or the 

substance and forms of these moral principles, values, and conceptions of justice, 

i.e., the minimal institutional conditions for legitimate governance. The third 

concerns the output level and was defined as a question of what the lives are that 

subjects of a system of governance should be able to live, and how the a priori level 

is realized in practice. 

Seeking to develop a solution to the legitimacy dilemma of governance, the result 

is framed as Smithian principles of constitutive legitimacy. To emphasize its nature 

as a theory of the liberal tradition, and to emphasize the general interpretative 

approach behind it, it is throughout this dissertation referred to as a theory of pre-

disciplinary liberalism. What follows next are the key findings of the analysis and the 

main theoretical contributions of this dissertation.  

2.4.1 Key Findings  

(1) The common ancestry of Marxism and Liberalism 

As has been noted, Smith was writing in what might be called the statist age of 

governance. The task in this chapter was the development of an analytical 

perspective for assessing the legitimacy of trade governance. Adam Smith’s 

conceptualization of liberalism; that is, his conceptualizations of liberty, self-interest, 

free markets, and private property were examined. I began with the conceptual 

history of liberalism. The purpose was to distance myself from the common 

interpretation of Adam Smith, expressed in the following (Begg et al., 2005, p. 10): 

Individuals in free markets pursue their own self-interest without government 
direction or interference. The idea that such a system could solve the what, how and 
for whom problems is one of the oldest themes in economics, dating back to the 
Scottish economist Adam Smith. 

Besides the historical conceptual framework of Smith’s political economy, my 

thinking relies on Smith’s moral philosophy. I now outline the interpretation and 
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formulate the Smithian perspective. The chapter concludes with the Smithian 

interpretation of the relation between capitalism and progress. 

Early notions of liberty and individualism grew up in a coercive political 

environment. In these theories individuals within neglected majorities were elevated 

from their pitiful states and regarded as of equal value to the nobility. The idea of 

equality is central to early ideas of individual liberty. The relation between liberty and 

wealth was defined against the backdrop of economic subordination under the 

aristocracy, landowners and merchants. Equality and what by modern theorists call 

labour value theory were conceptually linked and buttressed on the notion of the 

value of the individual. 

Classical political economy grew up on these foundations. In the 18th century, 

bourgeoisie capitalism had already changed the structures of society by depriving the 

nobility of their leading role in economic life. The foe of individual liberty was no 

longer the nobleman. It was the class of merchants, the guilds of skilled labour, and 

the protective policies of national governments, who by barring trade aimed to gain 

in wealth by increasing their gold reserves and boost their respective enterprises. 

Protectionism and regulation defined economic life. The situation was projected 

onto notions of individual liberty. Adam Smith is one of the most known classical 

liberals who demanded the liberation of economic life from the variegated restraints 

with which it was burdened. Liberty and equality were separated.  

Adam Smith called his ideal form of political economy a system of natural liberty. 

Key principles in this system are (negative) individual rights, self-interest; and in 

commercial society, private property and free trade. The Smithian perspective of 

legitimacy refers to an interpretation of how these principles relate to each other, 

how they are defined and what kind of system they can be used to construct. These 

principles have been interpreted in various ways, where the disciplinary 

interpretation summarized in Table 5 is free market-oriented. 

(2) Dual nature of self-interest 

Smith’s work provides textual evidence to support the disciplinary reading. 

According to Smith, the system of natural liberty would establish itself of its own 

accord, require only limited state interference, and be founded upon the sacrosanct 

institution of private property, which is the means of all men to exercise their 

liberties. Later generations of liberals know this idea as the principle of the invisible 

hand: free markets make the best possible allocation of resources and are the best 

guarantee of a progressive state of social life. The free market is the institution which 



 

113 

enables the realization of individual liberty, based on the normative idea that men 

are all equal. Private property serves as the means individual action. This kind of 

system is today known as capitalism. Hence, capitalism is the means of progress, a 

necessary and integral part of civilization. (Smith, 1776, I, i, p. 13; I, ii, pp. 17–18; 

IV, iv, p. 399; IV, ix, p. 560). 

As we have seen, Smith rejected the idea of natural rights as the ontological 

foundations of individual rights and rationalism as the epistemic source of 

jurisprudence and morals. Instead, he presented ideas that later generations have 

developed into negative justice and methodological subjectivism. What Smith in his 

Lectures called ‘freedom from injury’ embodies the idea that societal legitimacy 

depends on individual liberties. Their modern denominations, however, do not 

correspond to the meaning Smith gave them. Only a superficial interpretation of 

Smith’s political economy can justify the claim that Smith was one of the first free 

market theorists in the modern sense of the word. The Smithian perspective is 

composed of Smithian conceptualization of these key concepts. 

The Smithian conceptualization of self-interest includes two substantial elements. 

The first is the origin of self-interest. According to Smith, self-interest is a tool from 

God’s toolbox in the service of utilitarian ends. The second element is the functional 

aspect of self-interest. It relies on the notion of men as social beings aspiring for 

recognition, love, and affection from fellow human beings. The pursuit of self-

interest does not create unsociable men but social beings, which, guided by their 

social sentiments, become moral beings. Morality, sociability and self-interest in this 

conceptualization are contingent upon the existence of each other. (Smith, 1790, III, 

2 §1-2, § 31-32.) 

Yet, Smith did not turn a blind eye to the potentially destructive nature of self-

interest. But he realized that transformation only takes place in certain conditions. 

The two concepts to clarify this were the impartial and the partial spectators. The 

impartial spectator causes men to be sociable and act morally, whereas the partial 

spectator sees the self-interest of one man without the bonds established by 

belonging to a community. These bonds are created by cooperation and 

interdependence. Whenever an individual or a group lacks the need for being loved 

and respected by other individuals or groups, self-interest falls under the eye of the 

partial spectator. In this situation, the good and beneficial are defined from the 

partial perspective of one man without relation to the interests of others. (Smith, 

1790, II, ii, 2, § 1-2.) 

By incorporating Smith’s moral theory into his body of political economic 

thought and his idea of rights, the meaning of the pursuit of self-interest becomes 
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conditional upon the social framework of action. Even more broadly, it becomes a 

kind of social context that supports and upholds moral relations between members 

of social groups. The free pursuit of self-interest as one of the core values of 

individual rights can be seen as a constitutive principle of a legitimate social system. 

To ensure self-interest also becomes conducive to moral action, it must be framed 

in a certain manner. In other words, self-interest as a moral and benevolent action is 

not absolute but subject to conditions.  

(3) Symmetric or roughly symmetric interdependence 

This condition is thought of here as symmetric or roughly symmetric 

interdependence. Only when people are emotionally dependent on the community 

in which they live can self-interest emerge as the guiding principle for their actions 

and be a motivational factor that takes into account the sentiments of their peers. 

Self-interest therefore results personal profit in material gains and in social life by a 

sense of propriety. (Smith, 1790, III, 2, § 1; IV, 1, § 8.) In this sense, individual liberty 

does not imply independence of community, but instead depends on it. It does not 

imply that men are autonomous actors whose perception of right and wrong are 

independent of others. Self-interest in this interpretation implies that individual 

liberty is dependent on what others perceive as right and wrong.  

Interdependence refers to mutual dependence. The constituting elements of all 

kinds of ecosystems are mutually dependent on each other to the degree that the 

stability and nature of the entire system hinges upon the balance, cooperation and 

harmony between its parts. This also applies to social ecosystems. In contrast to the 

plant and animal kingdom, the position of each person in a social ecosystem is not 

predestined by that person’s inherent qualities. The Aristotelian idea that some are 

born to rule, some are born to be ruled while some are born to be slaves does not 

hold within social ecosystems. While social ecosystems have different roles for 

members, those roles, structures and hierarchies are not defined by evolutionary 

biology. They are established through historical processes and upheld by custom.  

The word ‘interdependence’ refers to relations in any given social ecosystem. It 

does so without regard to the institutional setting, power structures and epistemic 

understandings that give each ecosystem its particular political nature. The concepts 

of ‘interdependence’ and ‘mutual dependence’ are insensitive to how social 

ecosystems frame social relations. For this reason, I prefer ‘symmetric 

interdependence’ to ‘interdependence’. At the same time, from a sociological 

perspective, interdependence is useful because it points out that societal norms and 
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morals hinge on some kind of social ecosystem with some form of mutual 

dependence between members.  

This interpretation reconciles the apparent conflict between benevolence and 

morality in the TMS and self-interest in the WN. This is because Smith’s markets 

also constitute a field of interdependence. Markets, for Smith, are not a means of 

asymmetric power relations where one party can force their counterpart to agree to 

something contrary to their interests. Exchanges in markets should be a means to 

satisfy each participant’s interests in the optimal way. If there is another and more 

beneficial trade to be made, then there should be no means to enforce a suboptimal 

one. Smith’s idea of markets is based on the idea of symmetric interdependence as 

much as morality. Whenever the ties of interdependence are diminished, then both 

morals and the individual’s ability to exercise self-interest in an optimal manner are 

also diminished.  

This interpretation resonates with scholars who emphasize Smith’s moral norms 

as a stepping stone for his social analysis (including his system of moral judgement 

and economy). Pack (2010) argues the concept of the impartial spectator, defined as 

what is approvable and just, cannot be separated from economic relations and 

markets. Similarly, Athol Fitzgibbons (1995) maintains that the TMS sets out 

boundaries for socially beneficial self-interest and exclusively argues that self-interest 

is not per se or automatically beneficial, but conditional. Even in the WN economic 

self-interest is considered critically and on occasions disapprovingly.  

(4) The relation of symmetric interdependence to previous scholarship  

What has been referred to as the ‘Adam Smith dilemma’ is the apparent conflict 

between the TMS and the WN. Various solutions have been posed for the dilemma. 

Given the conditional nature of the benefits of self-interest, I don’t see any dilemma 

(or propose the conditional nature of self-interest and the principles of symmetric 

interdependence as a solution for it). The concept of interdependence can be 

employed more broadly and used to explain conditions that activate the impartial 

spectator. My understanding differs from previous interpretations, however.   

James Otteson’s (2002) examines markets and Smith’s moral dilemma through 

what he calls the ‘familiarity principle’. The fundamental starting point for Otteson 

is similar to Haakonssen’s negative rights and the interpretation of the neoclassical 

economics (see Finlayson et al., 2005). Like me, Otteson sees it necessary to explain 

the apparent conflict between the TMS and the WN. In Otteson’s interpretation, the 

conflict is between the idea of benevolence in the TMS and seemingly unrestrained 
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self-interest in the WN. He offers the familiarity principle as a solution to this 

problem. As we have seen, benevolence and good will, arising from mutual 

sympathy, is strong between family and friend and vice versa. Otteson proposes that 

benevolence is restricted by familiarity to the circles of sympathy (to borrow from 

Forman-Barzilai), whereas in economic relations self-interest has the reins – and is 

approved by the impartial spectator. (Otteson, 2002, 181-186.) 

This solution, I would contend, is problematic because it excessively emphasizes 

a conflict between benevolence and self-interest. I don’t see a conflict there. 

Benevolence does arise from sympathy, but it is not the key explanatory concept for 

Smith’s moral system. The dilemma is rather between the impartial and the partial 

spectator, or socially approvable and beneficial self-interest with the pure rage of the 

man of nature (to use Hobbesian terminology). I agree with Otteson that the market 

is not the place for benevolence. Nevertheless, markets still need interdependence 

to be approvable. The principle of interdependence goes beyond the institutions of 

mere negative justice and the three sacred laws of government underlined by not 

only neoclassical liberals but also by some Smith scholars like Haakonssen (2016) 

and Otteson (2017).  

Noam Chomsky’s interpretation of classical liberalism, on the other hand, 

emphasizes the communitarian aspect of Smith’s social theory. According to 

Chomsky (1970, pp. 7, 21, 22), classical liberals were liberals because of their 

antagonism towards the mercantilist doctrine of protectionism. They did not 

separate individuals from the community, nor define self-interest as a good 

regardless of its effect on the rest of society. Chomsky’s interpretation is based on 

Wilhelm von Humboldt’s Limits of State Action (1792). He did not conceptualize 

the meaning of how exactly this communitarian aspect of liberalism would take place 

nor why it would be necessary. Smith offers us an explicit answer to the latter. Moral 

impartiality and behaviour function when people are dependent on the approbation 

of their fellow citizens. When people are not in need of approbation, they pay little 

attention to what others feel. (Smith, 1790, III, 3, § 41, § 42.) The institutional setting 

of the Smithian constitutive perspective to legitimacy is founded upon this notion of 

interdependence. 

This interpretation resonates with Hobbes’ idea of giving up on natural rights and 

full liberty in favour of the laws of nature and the social contract. The difference is 

that Smith’s limitation is not rational argumentation in favour of such. It is rather 

based on an ontological premise about human nature, the propensity to cooperate 

and the desire to be loved and respected by others. This implies the limitation of 
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socially and morally harmful agency comes about spontaneously and becomes part 

of the prevailing system of moral beliefs in given societies.  

The implicit idea about spontaneity within the emerging dynamics between 

morals and self-interest contradicts the idea about an institutional setting. Indeed, 

here we are treading on interpretative ground. As noted earlier, Smith did not have 

time to develop his ideas about rights, morals and liberalism into a theory of 

jurisprudence and thus his contribution in terms of the institutional framework of 

governance. His major contribution in terms of this research is located in the a priori 

constitutive principles of legitimacy as well as his perspective on how to 

conceptualize their institutional manifestation. Yet even if Smith professed the idea 

of spontaneous order, it is possible to argue, from a Smithian perspective, that some 

forms of governance are better than others and that the disciplinary version of 

market liberalism is not necessarily the most legitimate one.  

(5) Importance of the institutional framework of social relations 

Interdependence as an idea is already present in Smith’s moral sentiments. Forman-

Barzilai (2010) has conceptualized this as sympathy in spaces and circles of sympathy. 

To examine a highly organized society with a complex and transnational governance 

structure, it is helpful to better understand the mechanics of sympathy in spaces. For 

this purpose, the idea of interdependence is helpful. Let me illustrate this with an 

example.   

Consider a prison comprised of two groups: inmates in one, guards and 

administrative staff in the other. Behaviour of the latter group is directed by the law 

and is not dependent on the love and respect from the prisoners. They should act 

correctly and lawfully, but not on communitarian bases with the prisoners. In a 

similar manner, the prisoners, in their relations to the guards, are bound by law and 

are expected to act according to the prevailing rules and regulations. But they do not 

seek and there should not exist an occasion or need for them to pursue love and 

respect from the guards. Naturally, in every human action those who behave politely 

and treat others equally are more likely to be met in similar manner. Yet in the prison 

context there is no social interdependence, nor should there be, that binds guards to 

the approval and respect of the prisoners. Even if the prison comprises of different 

social groups in close proximity, this proximity takes place within an institutional 

structure that purposefully separates the community of prisoners from the 

community of the guards and administration.    
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This example demonstrates that an institutional framework affects whether and 

to what extent proximity influences morals between people. The institutional 

framework creates and maintains communities and social groups, and also separates 

them from each other. This can be construed as interdependence between people 

and between groups. But it can also erect barriers between groups that are or should 

be independent from each other. As a result, interdependence can be defined as an 

institutional precondition for morals and also a system of legitimacy based on morals 

and individual (negative) rights.  

(6) Private property 

Private property is one of Smith’s key concepts. It is not a constitutive principle in 

the sense of ‘freedom from injury’ or individual liberties, but rather a social or 

institutional derivative. The Smithian conceptualization of private property includes 

firstly, the aspect of progress, secondly, the aspect of labour, and thirdly, the aspect 

of productivity. Labour is the original and only true foundation of all property. All 

men should have the possibility of advancing the social condition by their labour. 

All men should have the possibility of gaining property. Furthermore, all property 

should be based on the active use of that property, that is, be actively supervised and 

used as a tool in the pursuit of profit by the owner. Property is a means of individual 

action. If an individual does not employ his capital, but allows someone else to, he 

is not labouring with it. This leads to the notion of productivity. Private property 

should be used to advance land, infrastructure, productive forces or the general 

improvement of the community. (Smith, 1776, pp. 8, 9, I, x, p. 105; III, i, pp. 308–

309; III, ii, p. 315; IV, ii, pp. 363–364; IV, ix, p. 548; V, I, iii, p. 606.)  

These considerations can be formulated as part of the instrumental level of the 

Smithian constitutive perspective to legitimacy: Private property is the product and 

means of individual liberty to profit from the improvement of the methods and tools 

of labour and of the increase of available resources. Private property implies 

ownership of the active agent.  

(7) Free trade and the local economy 

Another concept that pertains to the instrumental setting in Smithian constitutive 

legitimacy is free trade. Smith’s view of free trade implies firstly, barter and exchange 

of the products of labour, and secondly, the relation between towns and agricultural 

areas. In Smith’s system of natural liberty, the most essential kind of trade is that 

between town and countryside. The improvement of country implies the 
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improvement of available resources and of a secure food supply. For these reasons 

the improvement of agricultural areas should occur prior to the improvement of 

cities. Cities rely for their subsistence and resources on the countryside. The better 

supplied the cities are, the greater their capacity for progress. Progress must always 

be reflected in the corresponding improvement in the life of the agricultural areas. 

(Smith, 1776, III, i, pp. 307-9; IV, ix, p. 559.)  

These considerations can be formulated as a principle of the instrumental level 

of the Smithian perspective: free trade is exchange nationally and internationally 

founded upon the simultaneous improvement of cities and the agricultural areas that 

supply them with food and resources.  

(8) Smithian perspective to constitutive legitimacy 

The Smithian perspective to constitutive legitimacy can then be defined in the 

following manner. The a priori level embodies conceptions of negative justice, 

freedom from injury and the liberty to act from self-interest. It should be seen 

through the ontological lens of the human propensity to cooperate and our desire to 

be loved and respected and to behave loveably and respectfully. The instrumental 

level or how the principles are realized consists of at least four principles. The first, 

and perhaps primary principle, is the principle of interdependence. It is the condition 

on which everything else depends. The other principles are the rule of law, private 

property and free trade.  

The principle of private property is defined as the product and means of 

individual liberty to profit from the improvement of the methods and tools of labour 

and of the increase in available resources. Private property implies ownership of the 

active agent. Free trade, on the other hand, embodies the dismantling of private 

privileges, free markets (free movement of people, the freedom to choose one’s 

occupation), international trade (free movement of goods and capital). The rule of 

law is one of the functions of a governing agency. For Smith, this meant the state, 

which is also tasked with providing security and other public goods. Finally, with 

regard to economic institutions, there is also the connection between productive 

labour and the local productive economy of cities and merchandise. 

Lastly, the output level consists of economic progress which can or is likely to 

result in economic inequality. Other elements that frame potential inequality follow 

from the idea of interdependence. These are a society with high sense of morality 

between and towards its members and the resulting social cohesiveness. All these 

outcomes should fulfil individual rights but also frame liberalism and the pursuit of 
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self-interest. Table 6 provides my understanding of these Smithian principles of 

constitutive legitimacy.  

Table 6.  Smithian Principles of Constitutive Legitimacy 

 

2.4.2 The Idea and Importance of Symmetric Interdependence 

If I should pick only two key concepts to describe the Smithian perspective, they 

would be sympathy and interdependence. The desire to be loved and respected 

forms a major part of the a priori level of the Smithian constitutive legitimacy. The 

principle of interdependence is a key condition on the instrumental level. Social 

cohesiveness and morals form part of the output level. The most important addition 

in this interpretation in relation to the disciplinary reading of liberal governance 

legitimacy is the incorporation of morals and the concept of interdependence.  

In this final section I further the symmetric interdependence argument. The 

starting point is to pay particular attention to the difference between the two partly 

distinct sides of interdependence: mutual dependence and symmetric relations. I will 

also briefly expound upon sociological interdependence, or the connection between 

mutual dependence within a given social ecosystem. I discuss what this could imply 

for symmetric interdependence as an analytical concept. From a normative 

perspective, mutual dependence without regard for whether the bonds of 

(i) A priori   level of 

normative principles, moral 

standards and ideas about 

justice

(ii) Instrumental level or how 

the a priori principles should 

be operationalized

(iii) Output level or 

concern with the 

question of what lives 

people should be able 

to live and experience

System of Natural 

Liberty : Interpretative 

reading

1) Conceptions of negative 

justice: liberty  to act from self-

interst, freedom of external 

restraints, freedom from 

injury to body and family  and 

as a member of state,                 

2) ontological premises: 

propsensity  to cooperate and 

desire to be loved and 

respected.

1) Principle of 

interdependence (symmetric 

and sociological),                   

2) private property ,             

3) free trade,                      

4) rule of law.

1) Economic progress: 

betterment of lands and 

industries,                  

2) economic inequality ,                   

3) fullfillment of 

indiv idual liberties,      

4) cohesive society ,   

5) high morals.

Source: Author
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interdependence are symmetric or asymmetric, culturally or religiously construed or 

upheld through economic dependences, would be unsustainable.   

If we define interdependence as a precondition for mutually beneficial exchanges 

between people, then there exist as many kinds of interdependence as mutually 

beneficial forms of human cooperation. There is social interdependence in social 

groups, among colleagues at a work place, or pupils at school or teammates in a sport 

club. There is interdependence among decision-makers, between decision-making 

institutions, between those who rule and those who are ruled, between employer and 

employee, between investors and company leadership, and between stockholders 

and consumers. Interdependence extends beyond intra-human relations. There is 

interdependence between all the different life forms on the planet.   

All these forms of interaction involve asymmetric power relations. Only a few 

forms of interaction are naturally sympathetic or bound to mutual good by the bonds 

of love. Symmetric power relations and symmetric interdependence is not the 

general rule of human interaction. Nevertheless, the idea of perfect markets rests 

upon this notion. It presupposes no single person can influence the outcomes of the 

markets but that prices are set through the common input of all participants. Such 

perfect markets do not exist. We only have markets with varying degrees of 

asymmetric relations and with varying degrees of regulations to protect individuals 

from coercion.  

Correspondingly, symmetric interdependence as a normative concept may 

necessitate law and regulations, albeit not automatically. The objective of the law, 

from the Smithian perspective, is the protection of individuals from any form of 

influence derived from particularistic interests and affected through asymmetric 

power relations. As we shall see in the next chapter, this idea resonates with the 

interpretation of multilateralism in trade governance. The democratic deficit 

criticism of trade governance can be seen as an example of a lack of institutions in 

governance that maintain, promote and uphold symmetric interdependences.   

These notions reconstitute the pure market-oriented liberal reading and render 

some of Smith’s economic ideas more relevant, like the centrality of the local 

economy and betterment of local lands and local lives. At the same time, this 

interpretation embodies a contradictory element in its approval of economic 

inequality and social cohesiveness, let alone the realization of the principles of 

interdependence.  

The contradiction is particularly prevalent in the context of transnational 

governance, where there is neither electoral interdependence nor direct connections 

between investors and consumers or employees. At the same time, when arguing the 
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lack of electoral interdependence is the problem, we are actually referring to 

democratic sources of legitimacy. Both markets and democracy are forms of 

interdependence. The concept points out a key political dynamic in both markets 

and democracy without at the same time demanding a special kind of institutional 

setting to uphold it. In other words, interdependence can be achieved through 

various ways. When in existence, it does not particularly matter in what form it has 

been affected.  

Markets and democracy are both a means of social organization that in different 

manners seek to protect individual liberties and grant each individual as broad 

liberties as possible without infringing on the freedom of others. In the global 

economy, however, economic inequality and asymmetries of power question their 

fulfilment. Because of power asymmetries, the expansion of markets in their current 

form is an ambiguous solution. Similarly, democratic institutions suffer from 

practical and epistemic limitations. The underlying problem is how to ensure 

individual liberties without destroying liberty either with economic or political power 

asymmetries. In my reading, this problem can be reframed with Smith’s constitutive 

legitimacy and operationalized with the principle of symmetric interdependence as a 

regulatory objective. 

This idea resonates with Forman-Barzilai (2010), who maintains that global 

markets can be reconceptualised as ‘commercial cosmopolitanism’. The idea in itself 

is not new. Gauthier (1986) has also argued that competitive markets which fulfil the 

price mechanism are the means to settle economic relations on the basis of individual 

capacities, dexterities and interests. Perfect markets ensure mutual interdependence. 

The disciplinary reading of Smithian liberalism builds on this idea. Yet as Gauthier 

points out and as discussed in this section, global markets are not perfect (see Blyth, 

2017; Quiggin, 2014). This is not what Forman-Barzilai claims. She only points out 

markets, as a means of connecting people across borders, even if imperfect, render 

a means to cause bonds of mutual dependence. Other scholars (e.g. Watson, 2007) 

have studied practices of fair trade and noted that the problem with fair trade 

practices, while they provide consumers in the Global North a means to sensate 

sympathy with producers, do not provide the means for mutual sympathy let alone 

ties of symmetric interdependence.  

As a result, the sociological dimension of interdependence is embedded in both 

the disciplinary, neoclassical perspective, and my interpretative perspective of 

Smithian legitimacy. Let me further explicate the sociological dimension by using 

Otteson’s (2002) account. First, markets evolve spontaneously from the free 

exchange of people who, second, because of their desire to better their condition 
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and their natural inclination to cooperate, indulge in cooperation and exchange. 

Third, this evolution is conditional upon the protection of the sacred laws of justice, 

which Smith (1790, II.ii.2, § 2) defined as the protection of life, private property. 

These principles are also found in the Smith’s Lectures on Jurisprudence as explicated by 

Haakonssen’s (2016) freedom from injury. According to Otteson, these principles 

account for the birth of both economic and moral systems. (Otteson, 2002, pp. 182, 

183.) 

I can but agree with Otteson’s reading from the perspective of sociological 

interdependence. As I have demonstrated, there are three forms of interdependence: 

First, those caused by familiarity and upheld by the bonds of love; second, those 

caused by symmetric interaction and taking place through mutual benefit, 

reciprocity, as well as symmetric relations. Lastly, there are those caused by mutual 

dependence in any social ecosystem. In all three cases there exists moral relations 

and morality, but only in the symmetric context in which morality is based on equal 

respect of individual liberties in free exchanges. In the first case, these exchanges are 

affected by familiarity; in the latter, by social hierarchies, structures and custom. Yet 

even these latter ties are moral and the partial spectator is checked through them.  

From a normative perspective, the fundamental difference between my 

perspective and the disciplinary reading is the division between symmetric and 

sociological interdependence. If we combine sociological interdependence with a 

belief in evolutionary epistemology embedded in, for example, Hayekian 

spontaneous order, we are leveraging normative value to historic processes. In so 

doing we are not so far from Voltaire’s Dr. Pangloss, who, seeing Gods Divine Hand 

in everything claimed that everything was always for the best. I accept that 

sociological interdependence always has some form of moral setting. But to assess 

its political nature we need the concept of symmetric interdependence.   

As we have seen, the contemporary international economic order does not 

comply with the idea of symmetric interdependence. Nonetheless, interdependence 

can be employed as a conceptual measuring rod to which different governance 

institutions relate. It can also be used to point out where it would appear possible to 

improve legitimacy. In this second regard, interdependence is particularly useful 

because it does not presuppose the institutions of democracy and the ideal of the 

perfect market are interdependent. Indeed, one of our starting points was the 

appearance of irreconcilable conflict between the ideas of democratic and market-

based legitimacy. Interdependence, it can be argued, is present in both of them.  

Interdependence can further be used to evaluate relations between different 

agents. While related to both market-based and democratic institutionalism, it is 
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strictly neither, but can be used as a means to understand both. The Smithian 

perspective fills the condition set by the research problem: it is not bound to states 

or the idea of citizenship in a constitutional democracy.  

In transnational trade, governance relations can be about relations between 

employers and employees, companies and consumers; it can also refer to relations 

between decision-making agents, for instance, countries participating in trade 

governance or on a more specific level, between different governance authorities. In 

this regard, we can speak about interdependence on multiple levels of agency and 

governance. The Smithian perspective can also be used to assess relations between 

the different vertical levels of influence, i.e., to study how relations such as those 

between rulers the ruled are structured.   

In the next chapter I employ the Smithian perspective as the framework to assess 

the legitimacy of trade governance. As has been established above, legitimacy 

dilemma emerges from the disciplinary separation of markets and democracy and 

culminates in trade governance. Contestations about the regulatory turn is the very 

incarnation of the theoretical essence of the dilemma, and so the theoretically 

construed solution must be empirically tested on this incarnation. In the next chapter 

I assess the regulatory turn with two cases: one representing its global baseline and 

the other one of its most long-gone forms, the second generation trade deals. Thus, 

the two cases serve as test cases for the first application of the Smithian pre-

disciplinary perspective. Moreover, I estimate regulatory change by regulatory 

comparison between the global baseline and a (representative) case of the second 

generation trade deals. I then examine the relation of this change to Smithian 

governance legitimacy, disciplinary liberalism and hypothesis of contentious market 

regulation, and establish a Smithian assessment and solution to the dilemma of trade 

governance. 
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3 COMPARATIVE TRADE GOVERNANCE AND 
SMITHIAN LEGITIMACY 

 

Theoretically, markets and democracy can be understood not only as overlapping 

but also conflicting perspectives to governance legitimacy. This is true in practice, 

too, particularly in trade governance. CETA is a case of economic integration where 

many of the concerns about democratic deficits and expansion of markets at the cost 

of democratic legitimacy is focused. In the introductory section I referred to the 

STOPP-TTIP campaign and the European Citizens Initiative against the TTIP and 

CETA, which considered the investor state dispute settlement system and regulatory 

cooperation as grave threats to regulatory governance. 

CETA is one of the so-called second generation trade agreements, defined by 

their expansion of market regulation. Because of this relatively recent focus of trade 

deals, also known as the regulatory turn, trade deals are an important object of study 

in political science and governance literature. Recent scholarship has focused on the 

relation between expanding market regulation and governance legitimacy (De Bièvre 

& Poletti, 2017b; De Ville & Siles-Brügge, 2017; Diependaele et al., 2019; Diez et al., 

2019; Laursen & Roederer-Rynning, 2017; Sinclair, 2014). At the heart of these 

debates is the old schism between markets and democracy, to which this dissertation 

proposes an alternative approach.  

A key feature of the recent evolution of the regulatory turn is the expansion and 

deepening of market regulation well beyond the multilateral framework of the World 

Trade Organization (WTO). The change consists of broader market access 

provisions in services and public procurements, expansion of regulatory provisions 

in matters like safety and intellectual property rights, enhanced regulatory 

cooperation and a new system of investment dispute arbitration, the so-called 

Investment Court System. (De Bièvre, 2018; De Ville & Siles-Brügge, 2017; Juutinen, 

2014b, 2014a; Young, 2016). As the expansion of international markets has blurred 

the boundaries between non-economic regulation and trade governance, market 

regulation has become increasingly contested. In the introductory chapter of their 

special issue on second generation trade deals, published in the Journal of European 
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Integration, Laursen and Roederer-Rynning (Laursen & Roederer-Rynning, 2017, p. 

764) coined the concept of ‘contentious market regulation’ to describe particularly 

the EU’s second generation trade deals.  

Several scholars have questioned the outputs of expanded market regulation. 

While some have criticised the expected economic gains (Capaldo, 2014; De Ville & 

Siles-Brügge, 2015; Juutinen, 2014a) many others have focused on fears about 

governance performance. With regard to environmental and labour standards, safety 

regulation or public services, critiques concern the threat of a ‘race to bottom’ and 

the ‘regulatory chill’. This results in the subsuming and replacing of non-economic 

regulation with expanding market regulation – where the institutional legitimacy of 

governance derives from market rationality instead of democratic acceptability. (De 

Ville & Siles-Brügge, 2017; Gill & Cutler, 2014b; Krajewski, 2003; Sinclair, 2014; Van 

Harten & Scott, 2016). 

Both of these concerns, however, have their normative underpinning in 

democratic legitimacy. In the context of trade governance these are themselves 

contestable. Some scholars argue that limiting politically motivated interference with 

markets and trade governance is essential for the functioning of markets (Hayek, 

2006; Howse & Nicolaidis, 2003; Mises, 1957; Weingast, 1995). This perspective also 

divides into dimensions of performance and output, or the generation of economic 

welfare, and the question of how markets are best governed: in this case through 

efficient and technocratic management instead of normatively or interest-group 

bound politicians.   

Others have shown that economic integration can under certain conditions lead 

to rising non-economic regulatory standards, with the EU’s environmental laws and 

food safety governance as an example (Drezner, 2007; Vogel, 1997, 2012). Some 

argue that concerns over the threat of the regulatory turn and the effect of the EU’s 

second generation trade deals on its regulatory politics are ill-founded, populist in 

nature and driven by vocal and well financed civil society organizations  (De Bièvre, 

2018; De Bièvre & Poletti, 2017b; Smismans, 2017). 

Nevertheless, there is an empirical change in international trade, defined by the 

rising importance of regulatory barriers to trade and the diminishing importance of 

(further) tariff reductions (Richard Baldwin, 2011; Rodrik, 2018). While the resulting 

change in trade governance has been long underway and launched already by the 

founding of the WTO, it has its ‘deepest’ expressions in developed country trade 

deals and particularly in the EU’s trade policy (De Bièvre & Poletti, 2017b; Hofmann 

et al., 2017; Horn, Mavroidis, & Sapir, 2010). It is a source of contestations not only 
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within developed countries, but also between the Global North and South 

(Hopewell, 2016; Juutinen, 2016a; Juutinen & Käkönen, 2016a).  

The underlying change in the nature of international trade consists of what 

Richard Baldwin (2011, p. 5) has called the ‘second unbundling’ of international 

trade: globally and locally dispersed production chains managed by multinational lead 

companies have replaced the local production bundles of the previous century. As a 

result, diverging national and federal regulatory policies impede the functioning of 

this transnational system. In this new context, reduction of tariffs – already low, has 

been replaced by reduction of regulatory trade barriers with regulatory cooperation 

as a new focal area of trade liberalization. (Richard Baldwin, 2011, pp. 4, 6, 9; Laursen 

& Roederer-Rynning, 2017, pp. 770, 771; Young, 2016).  

Whether these changes are deemed beneficial or not, greatly depends on the 

perspective from which an assessment is done. The sociological contestability of 

trade governance has become profound making the question of how to define 

legitimacy difficult to answer. The concept of legitimacy may be one of the key 

concepts in political science, but in the context of global governance in general and 

trade governance in particular, its meaning is evasive and controversial. It is as if two 

enemies were claiming the sovereign right to define and own the concept.  

For these reasons, this chapter approaches trade governance both from an 

empirical and theoretical perspective, combining insights from the previous 

chapter’s pre-disciplinary perspective with an examination of what trade governance 

is and how ‘contentious market regulation’ actually appears in light of comparative 

work and the pre-disciplinary framework. My objective is to describe and compare 

trade governance institutions and to use the Smithian pre-disciplinary liberalism to 

assess their legitimacy. In so doing, I  

1) assess how trade governance in the WTO, and CETA relate to 

legitimacy from the Smithian perspective,  

2) establish to what extent and how CETA differs from and expands trade 

governance in relation to the WTO and the BITs under the International 

Centre for the Settlement of Investment Disputes, 

3) assess how this change relates to contentious market regulation debates, 

and to the Smithian legitimacy, and how, from the Smithian perspective, 

can the legitimacy of new CETA be improved?  

The empirical analysis has two dimensions: descriptive and comparative. With 

descriptive analysis I refer the examination of WTO, CETA and the investment 

arbitration system as governance institutions. In this examination, I rely on Baldwin 
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et al.’s analytical framework to distinguish between the different dimensions of 1) 

who regulates, or the principles and rules concerning regulatory authority and the 

scope of that authority, 2) what is the mode of regulation, or what type of action 

does the regulation consist of, (3) what is the nature of regulation: is it formal, 

informal, or voluntary, and (4) how is compliance ensured (Robert Baldwin et al., 

2012; Jordana & Levi-Faur, 2004). As a fifth dimension, I examine the objectives 

and substance of regulation. I have incorporated these dimensions into a threefold 

descriptive analysis commencing with decision-making, continuing with substance 

of the regulation, and ending with dispute settlement.  

With the comparative dimension I refer to the examination of CETA decision-

making and the substance of regulations and dispute settlement in relation to those 

of the WTO. In the case of CETA investment disputes, I have also incorporated an 

analysis of the international governance system of investment agreements. I have 

chosen to examine CETA in relation to institutions that give the overall frames to 

global trade governance. In this manner I establish how CETA differs from the 

baseline of global trade governance. This empirical estimate of regulatory change can 

then be assessed in relation to contentious market regulation hypothesis. 

The third analytical dimension consists of theory driven assessment of legitimacy 

of trade governance and the regulatory change. In this theoretical work, I employ 

the Smithian theoretical perspective developed in the previous chapter, with a focus 

on the principle of symmetric interdependence.   

3.1 World Trade Organization 

WTO agreements stipulate the framework for market regulation at the multilateral 

as well as regional levels. With 164 members, most of world’s states are WTO’s 

contracting parties, and it functions as the chief global regulator in international 

trade. WTO’s Founding Agreement defines the regulatory authority of the WTO’s, 

its regulatory bodies, as well as its decision-making procedures. Annexes to the 

Founding Agreement, on the other hand, concern markets. The Agreement has four 

annexes, listed in Table 7. These annexes form the legal corpus of multilateral trade 

governance in general.  The first annex regulates international trade, the second 

stipulates the rules and procedures of dispute settlement, the third the concerns 

administering implementation. The fourth annex consists of plurilateral trade 

agreements, or trade agreements which were not signed by all member states. It 

includes, for example, the Plurilateral Agreement on Public Procurement.  
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The first annex of the Founding Agreement concerning international trade 

divides into Annex 1A, Multilateral Agreements on Trade in Goods, Annex 1B, 

General Agreement on Trade in Services (GATS), and Annex 1C, Agreement on 

Trade Related Aspects of Intellectual Property Rights (TRIPS). The Multilateral 

Agreement on Trade in Goods (Annex 1A) further divides into 21 agreements. The 

most known is the General Agreement on Tariffs and Trade (GATT). It is the oldest 

multilateral trade agreement, having entered in force on January 1st 1948. It was 

concluded between 23 states in the United Nations Conference on Trade and 

Employment Havana in 1947 and contains a broad list of issues from general 

principles on trade relations into safeguards and exceptions 

Table 7.  Annexes of the Agreement Establishing the World Trade Organization 

 

Regional Trade Agreements (RTAs) like CETA form part of the global trade system 

and they must conform to the WTO. The conditions concerning RTAs are stipulated 

in the Multilateral Agreement on Understanding on the Interpretation of GATT 

XXIV. On one hand, the article and the RTAs present us with a derogation of non-

discrimination. It gives WTO members the right to conclude trade agreements which 

grant preferences to exclusive group of states and thus to effectively disregard the 

most-favoured nation principle. (Bhagwati, Panagariya, & Krishna, 2015, p. 23–26.) 

Regional Trade Agreements cannot be formed by increasing tariffs to trade. They 

must go beyond WTO concessions as well as conform to the WTO. RTAs can only 

deepen international economic integration among their members. They are 

discriminative only in the sense that they provide their members more extensive 

gains through trade liberalization, not through protectionism.  

RTAs are bound by multilateral agreements. In fact, without a specific agreement 

at the multilateral level allowing WTO members to conclude regional and 

preferential trade agreements, they would be legally impossible. This is because the 

WTO legal corpus is binding for its member states. Any derogation of the WTO 

legal corpus or impeachment of specific commitments by its member states would 

Annex 1. Trade Agreements 

Annex 1A. Multilateral Agreement on Trade In Goods

Annex 1B. General Agreement on Trade in Serv ices (TRIPS)

Annex 1C. Agreement on Trade Related Aspects of Intellectual Property Rights

Annex 2. Understanding on Rules and Procedures Governing the Settlement of Disputes

Annex 3. Trade Policy Review Mechanism

Annex 4. Plurilateral Trade Agreements

Source: Author
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lead to lawsuits within the system. The WTO dispute settlement has been effective 

in solving trade disputes and WTO members generally abide to the verdicts of the 

dispute settlement panel, even when it implies sanctions. In GATT 1994 (Art XXIV, 

§ 5 a, b) we read that ‘the duties and other regulations of commerce’ in any customs 

union or free trade area ‘shall not on the whole be higher or more restrictive than 

the general incidence of the duties and regulations of commerce applicable’ among 

the contracting parties prior to it, i.e., based on their existing WTO commitments. 

These rules were further clarified and specified in the Understanding on the 

Interpretation of Article XXIV of the General Agreement on Tariffs and Trade 1994 

(Multilateral Agreement on RTAs).  

With this Agreement WTO members also established a mechanism to monitor 

and supervise the implementation of RTAs. Already the GATT 1947/1994 imposed 

a notification duty, where the Council of Trade was the responsible agent. With the 

increase in the numbers of RTAs, the WTO Multilateral Agreement on Regional 

Trade Agreements set up a novel body, The Committee on Regional Trade 

Agreements (“CRTA”) to take primary responsibility for monitoring. (GATT 1994, 

XXIV, Art 18). By September 2019 there were 302 Regional Trade Agreements 

(RTAs) in force, and a total of 695 active and inactive RTAs have been notified to 

the WTO (WTO, 2019d).  

3.1.1 Decision-Making in the WTO 

3.1.1.1 Decision-Making Authorities 

The Marrakesh Agreement on Establishing the World Trade Organization (WTO, 

1994) defines the WTO as a regulatory authority. It also stipulates the main outlines 

of its regulatory mandate. With regard to its decision-making process, the WTO is 

an intergovernmental organization. It has two main types of intergovernmental 

institutions, those composed of member state political representatives and that meet 

on a summit basis, and those composed of member state diplomatic missions. The 

WTO Ministerial Conference enjoys the highest political authority. The Ministerial 

Conference convenes on regularly basis, normally every two years. Its chief function 

is trade negotiations. The Marrakesh Agreement stipulates that the WTO and its 

member states commit themselves for further liberalization of the world economy. 

This takes place through negotiations on a specific trade agenda. At the 

intergovernmental conferences member states both agree upon the agenda for trade 
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negotiations as well as make decision on the actual agenda. (WTO, 1994, Arts., III, 

IV.) The recent negotiation round was launched in 2001 in Doha. Negotiations for 

the Doha Agenda are ongoing and about a decade overdue. Figure 1. below 

illustrates WTO’s organizational structure.  

Between the Ministerial Conferences, the highest political authority resides on the 

General Council. It is composed of the diplomatic representatives in Geneva of all 

WTO members and is responsible for the day-to-day operations of the Organization. 

To assist its work, General Council has three secondary level subsidiary Councils in 

charge of the functioning of one of the trade agreements listed Annex 1 to the 

Founding Agreement. The Council for Trade in Goods (Goods Council) is in charge 

of the Multilateral Trade Agreements of Annex 1A, the Council for Trade in Services 

(Services Council) covers the General Agreement on Services (GATS), and the 

Council for Trade-Related Aspects of Intellectual Property Rights (TRIPS Council) 

is responsible for the TRIPS agreement. The councils are composed of all WTO 

members. The Councils report to the General Council. (WTO, 1994, Art IV; WTO, 

2019e.)  

The three specialized councils also have their subsidiaries. The Goods Council 

has 11 special Committees, and the Services Council has two. The Committee on 

Sanitary and Phytosanitary Measures is in charge of food safety and animal health, 

i.e., the operation of WTO Multilateral Trade Agreement on Sanitary and 

Phytosanitary Measures.  Each of the Committees consists of all WTO members and 

they report to their Council. Formally, the WTO is an inclusive Organization that 

ensures equal participation for all members. As the WTO has no common budget 

for the operation of its political decision-making bodies, the steep asymmetries in 

financial resources among members hampers equal opportunity to influence and 

participate. Large delegations with high expertise are better positioned to promote 

their national trade agenda than countries with smaller delegations and less expertise. 

Besides these intergovernmental decision-making bodies, the WTO has an 

international bureaucratic core, the WTO Secretariat. Its task is to supply the WTO’s 

political bodies with technical assistance, monitor and analyse developments in world 

trade, organize Ministerial Conferences, and to serve as the institutional memory of 

the Organization. The staff is composed of about 600 individuals and functions 

under the leadership of the General Director. They lack any formal decision-making 

power. (WTO, 2019f.)  

The Secretariat’s role as disseminator of information and the institutional 

memory of the WTO nevertheless grants it considerable influence. Large delegations 

are better positioned to harness its support to promote their national trade agendas. 
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They are also less likely to suffer from information asymmetries, whereas small 

delegations may not be able to fully analyse information and adopt it for their own 

purposes. Developed states have a disproportional presence in the Secretariat. 

(Barton, Goldstein, Josling, & Steinberg, 2010, p. 51.) Out of the 634 registered staff 

members, about 25 per cent had French nationality and over 60 per cent were 

Europeans in 2016. The US and Canada with 34 and 18 staff members, were the 

second largest nationals after the Europeans. The world’s most populous countries, 

China and India had only 17 staff members in the same year. (WTO, 2019f.)  

Figure 1.  WTO Decision-Making Bodies 

 Source: WTO 2020c
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That the WTO is an organization run by member states which in principle are on 

equal footing speaks to the symmetric relations between them. Member states are 

together dependent on their common work for a smooth and fair international 

trading system. Yet, asymmetric capabilities among member state delegations 

generates occasion for asymmetric influence. Countries with the most negotiating 

skills, manpower and resources enjoy the best ability of member states to advance 

their interests.  

The General Council wears three different hats. In addition to the duties of the 

General Council, it serves as the WTO Dispute Settlement Body, administering 

dispute settlement and the Trade Policy Review Body, in charge of supervising trade 

policies (Hoekman & Kostecki, 2001, p. 50–53; WTO, 1994, Art III, IV.) The 

founding agreement (WTO, 1994, Art IX) states that only ‘[t]the Ministerial 

Conference and the General Council shall have the exclusive authority to adopt 

interpretations of this Agreement and of the Multilateral Trade Agreements’. The 

WTO is an intergovernmental organization where member states jointly exercise the 

ultimate political authority both in terms of new decisions, the interpretation of past 

decision and in terms of settling possible disputes.  

In addition to the Ministerial Conference, General Council, and the Dispute 

Settlement Body, a key institution of multilateral trade governance is the Trade Policy 

Review Body (TPRB). Like the DSB, it is comprised of WTO member states 

delegates. The General Council also functions as the TPRB. The task of this body is 

to assess and evaluate the trade policies of member states through a review of their 

trade policies. TPRB reviews the trade polies of the four largest economies on a 

yearly basis and the minor economies at longer intervals. While its objective is to 

improve WTO members’ implementation of and adherence to the Multilateral Trade 

Agreements (and when applicable, to the Plurilateral Trade Agreements), it does not 

have any authority to impose sanctions or require corrections. In fact, TPRB does 

not report to the DSB – or the General Council does not put on the DSB hat when 

reviewing trade policies. Instead, the TPRB reports to the Ministerial Conference. 

As a result, it has no coercive authority. Its chief task is to monitor and follow the 

evolution of the trade policies of individual member states. In this manner it provides 

information and context for other decision-making bodies. (WTO, 2019g.) 

As a consequence, WTO decision-making relies on intergovernmentalism. The 

Ministerial Conference, General Counsel and its subsidiaries, and Trade Policy 

Review Mechanism are in principle inclusive for all WTO members, who decide on 

the basis on consensus and qualified majority. These decision-making rules enforce 

the intergovernmental nature of the Organization. With the founding of the WTO, 
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the Dispute Settlement System has gained a definite supranational character through 

the adoption of negative consensus as a decision-making rule. In its rulings, the 

Dispute Settlement Body relies on reports and recommendations by quasi-

independent arbitration panels. Thus the Dispute Settlement System is separate from 

intergovernmental bargaining. 

As a means of trade governance, intergovernmentalism is problematic. The 

prevalence of particularistic or national interests in decision-making can question 

liberal governance legitimacy (both from the disciplinary as well as the Smithian 

perspective). In intergovernmental institutions, while decisions are made together 

among all member states, the most powerful member states have the best resources 

to influence agenda setting and the daily operations of the organizations. If the least 

influential countries, in practice the least developed and developing countries, have 

strong interests to project on the multilateral arena, the decision-making 

organizations grant them the means to protect those. At the same time, the extents 

to which they are able to benefit from this opportunity also depend on other factors. 

For Barry Weingast (1995), the remedy against nationalist trade policies in the 

WTO would be the delegation of executive authority in trade governance to non-

elected officials without an interest in flirting with voters. At the same time, these 

proposals of market-preserving federalism, while appealing from the disciplinary 

perspective of governance legitimacy, are also particularly ambiguous in terms of 

constitutional democratic governance. Yet, federal solutions with emphasis on some 

form of market-preserving federalism do not appear directly contradictory to the 

pre-disciplinary perspective.    

From the Smithian perspective, one way to increase symmetric interdependences 

on the level of decision-making (or between decision-makers) and combat the 

problem of nationalist trade policies would be compatible with Weingast’s ideas. 

Symmetric interdependences could be formed through decreasing of the role of 

national delegations and through enhancing the functions of the WTO secretariat. 

If instead of member state delegations, the WTO had a larger supranational core of 

trade officials to help national delegations, and if the size of national delegations 

were limited, then the biases in favour of the major economies would be more 

limited. Similarly, even the least developed countries would have stronger capacities 

to advance their interests and participate efficiently in the daily activities of the 

organization. One precondition for this would be to grow the WTO budget. This 

would require perhaps a stronger belief among WTO members in the benefit of 
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common global trade rules. For major economies this may imply resigning some of 

their gained advantages.  

The extent to which these asymmetries have practical importance on the 

outcomes of the WTO trade governance also depends on voting rules and decision-

making principles. If these protect symmetric interdependences, then the relevance 

of delegations is bound to be less. The following two sub-sections review WTO 

decision-making rules and governance principles.   

3.1.1.2 Decision-Making Rules 

The consensus principle is the main decision-making rule of the Organization and it 

applies unless otherwise decided. The founding Agreement defines consensus as a 

lack of written objections from any member country. The Nairobi Ministerial 

Declaration of 2016 further affirmed the WTO’s commitment to ‘taking decisions 

through a transparent, inclusive, consensus-based, Member-driven process’ (WTO, 

2016, Art. 3). Exceptions to the consensus rule are decisions on how to interpret 

WTO Agreements. Here the rule is qualitative majority (of three-fourths) (WTO, 

2016, Art. 3). These decision-making principles contribute to general acceptability of 

and support for decisions taken. Conversely, they also cause considerable pains to 

achieve general acceptability among 164 heterogeneous member states. 

Besides rules on voting, the Single Undertaking is another decision-making 

procedure. While the consensus rule is a formal rule stipulated by the founding WTO 

agreement, the Single Understanding is of an informal nature. It is applicable in two 

cases: multilateral trade negotiations and accession of new member states. It forms 

an integral part of the functioning of the WTO. Still, it does not form part of the 

constitutive rules prescribed in the WTO Founding Agreement. It emerged first as 

part of the Uruguay Round negotiating mandate in 1986 in order to prevent “’cherry-

picking’ or ‘harvesting early outcomes from the negotiations unless all parties 

agreed”. (Low, 2011, p. 4.)  Embraced also in the negotiating mandate (WTO, 2001, 

Art. 47) for the Doha Round, the Single Undertaking determines that the Ministerial 

Conference will have to agree on every item on the agenda of multilateral trade 

negotiations. They cannot agree on any single issue separately from the agenda – 

‘nothing is agreed until everything is agreed’. (Wolfe, 2009.)    

With regard to the second case, the accession of new members, the Single 

Undertaking requires the candidate country to ratify the whole package of WTO 

Agreements, dispute settlement decisions and committee recommendations as part 

of their accession agreement. It ensures the WTO Agreements function as an 
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indivisible whole for all its member states. Being equally applicable among virtually 

all trading states, WTO agreements form the legal framework of a single trade system 

of global reach. The Single Undertaking as the principle for the accession agreements 

of new members was a logical consequence of its application on negotiation among 

original members. Applicable on the latter, it is fair to demand it from the former. 

According to Wolfe (2009), not applying the Single Undertaking to new members 

would not only undermine the unitary nature of the global trade system but also 

violate the WTO principle of reciprocity as well as a fundamental principle of 

liberalism, equality before the law. The Smithian perspective is in line with this 

interpretation.   

The combination of consensus and the Single Undertaking can boost efficiency 

in negotiations. The logic is as follows: The consensus rule in and of itself is the most 

inefficient of the decision-making rules. It grants each single player a right to veto 

the majority. As the Single Undertaking combines all items and subjects the 

consensus rule on the acceptance of all items on the agenda, it forces each player to 

weigh the least favourable items against the most favourable. To block decisions on 

the whole package because of the least favourable item is desirable only when the 

costs of one item exceed the benefits of all others. The combination of consensus 

and the Single Undertaking promotes efficiency and increases the likelihood of 

successful trade liberalization if no item on the agenda would cause major harm or 

become an object of major conflicts between the negotiating parties. (Low, 2011.)  

However, if the trade agenda includes items negotiating parties have at the same 

time strong preferences for and strong disagreements against, then the Single 

Undertaking becomes an institutional obstacle. In this situation, use of the Single 

Undertaking suggests a ‘no pain no gain’ attitude towards negotiations. It is possible 

to argue that conflicts of this depth rise from fundamental disagreements about the 

nature of economic globalization and that a no-go in such an occasion is just an 

element of a fair decision-making system. On the other hand, the Single Undertaking 

renders it possible to demand more concessions from others. It makes it possible to 

claim that successful completion of negotiations i.e., further liberalization of 

international trade, is secondary to a favourable decision in one sensitive issue, like 

the right to affordable medicines. This logic was at play in the long overdue Doha 

Round.   

Besides these rules on decision-making, the operation of the WTO depends on 

informal meetings among like-minded delegations, groups of states and coalitions. 

Informal practices aggravate political asymmetries. According to some scholars  

(Barton et al., 2010, p. 63), GDP may approximate the bargaining power of WTO 



 

137 

members. This was particularly true from the founding of GATT 1947 until the early 

years of the Doha Round. The vastly superior economic, political and military 

position of the US granted it the capability to direct the construction of the 

international trade regime. The EU, Japan and Canada later joined the US. In their 

informal Green Room meetings, this Quad forged proposals. As their share of world 

trade and world gross national product until the turn of the millennium represented 

a majority, they were able to maintain strong delegations at the Organization, so the 

Quad was generally successful in its operations. (Gilpin, 2001; Hopewell, 2016.) 

Because of this context, John Ikenberry (2001, 2015) has described the operations of 

the WTO as hegemonic multilateralism.  

Power transitions in world economy, rising discontent with the global trade 

regime among emerging and developing states, however, disrupted the foundations 

of the Quad’s leadership. In the Cancún Ministerial Conference in 2003, Brazil and 

India rose to lead a broad coalition of developing states in opposition to the Quad. 

(Hopewell, 2015.) Changing power relations in the WTO have not changed the 

practice of informal meetings, however. Informal meetings still operate as a tool for 

trade bargaining and agenda formation. Instead, the dominance of developed 

country groupings has been replaced by multiple different coalitions and so-called 

club governance. (Hopewell, 2016; Tsingou, 2015; Wilkinson, 2015.) Moreover, 

while the informal meetings in practice take place behind closed doors among 

exclusive groups, they should report to and inform all other members of their 

activities. 

The formal decision-making rule in the WTO is based on consensus. The Single 

Undertaking and Club Governance are informal rules. In terms of the Single 

Undertaking, I already mentioned that as far as it relates to the accession agreements 

of new WTO members, the SU maintains and promotes the uniformity of global 

trade law. Seen from both the disciplinary and Smithian perspectives, a uniform legal 

system and equality before the law are important principles and thus consistent with 

the Smithian perspective. The verdict is different for club governance, which has 

been and continues to be the means of promoting national interests in trade 

negotiations. 

From the Smithian perspective, consensus rule has some advantages and some 

negative implications. For one, it protects each contracting party from unfavourable 

decisions even if supported by most other states. While it is suitable for 

intergovernmental cooperation, like, intergovernmentalism, consensus is less 

suitable for governance based on agreed-upon general rules. In intergovernmental 



 

138 

organization, the interests of each single state are secured against the will of the 

majority. This is beneficial in case of decisions with potentially adverse implications 

on some states and positive for others. At the same time, while protecting states 

from negative decisions, it also makes it difficult to expand or agree on the 

development of global trade rules. Decisions designed to improve the international 

trade system can fall prey to threats of objections from every state.  

From the Smithian perspective, a positive aspect of consensus is its protection of 

the interests of all states through their veto right. At the same time, it is an inefficient 

form of decision-making. Instead of alleviating, it strengthens the possibilities for 

nationalist trade policies. While it can be seen to promote symmetric relations 

between WTO members, it does this by decreasing efficiency. For this reason, I 

would argue that the negative dimensions outweigh the benefits.  

Global trade rules should be developed without reference to particularistic 

interests to generate a fair playing field for each participant. There should be little 

possibility to use governance institutions to gain additional and disproportional 

advantages. From the Smithian perspective, bargaining should be based on the 

exchange of advantages, or alternatively, making institutional provisions to enable 

free exchange under the condition of symmetric interdependence. Like disciplinary 

liberalism, even the Smithian perspective is to some extent averse to political 

decision-making. In the case of WTO governance, it sees the consensus rule as 

fundamentally a tool for decision-making based on how different agents are able to 

use decision-making structures in their favour. 

Normatively, WTO governance and its governance institutions should be 

structures that work on the basis of impartiality to particularistic interests. This can 

be achieved through institutions that uphold and protect each actor against the 

supremacy of another. In this sense, the WTO’s consensus rule is compatible with 

the Smithian principle. For the problems involved with consensus rule in the 

Ministerial Conference and the General Council, one solution would be to decrease 

the role of nationally accountability decision-makers. This could be done through 

separating the preparatory work in these institutions from approval or dividing the 

Ministerial Conference and General Council into two chambers, where only one 

would be intergovernmental. The other would be constituted of the WTO’ own 

officials along broadly same lines as the European Commission and the European 

Council. This kind of federally oriented solution would again decrease the 

intergovernmental dimension of the organization.   
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3.1.1.3 WTO General Governance Principles 

Thus far we have seen that from a liberal perpsective the WTO is overly-reliant on 

nationalist policy-making through its strong emphasis on intergovernmentalism at 

the costs of market-promoting federalism. From the disciplinary perspective the 

main problem is the political role of WTO member states in decision-making. From 

the Smithian perspective, the heart of the legitimacy deficit is in how WTO decision-

making maintains and enables asymmetric power relations. In this sub-section we 

will review WTO governance principles. The focus is on how these principles relate 

to the idea of symmetric interdependendene.  

The GATT 1947 provided the fundamental principles of trade multilateralism 

that still define the world trade system. The concept of ‘multilateralism’, refers to a 

specific type of institutional setting. According to John Ruggie, the defining feature 

of multilateral institutions is that they are based on ‘generalized principles of 

conduct’. This refers to coordination between at least three states, ‘without regard to 

the particularistic interests of the parties’. (Ruggie, 1992, p. 571.) Institutions are 

comprised of official and unofficial rules and norms that give structure and form to 

different kinds of human action. Thus, multilateral institutions of governance are not 

based on the interests of the most powerful states but rather on generalized interests.    

Yet a ‘generalized’ interest (or idea of ‘common good’) is perhaps one of the most 

difficult things to attain among even a small group of actors. This has implications 

for the efficiency of multilateralism as a form of governance. Muzaka and Bishop 

(Muzaka & Bishop, 2015, p. 386), for example, argue that because multilateralism 

implies conflicts and contestations between the parties, it impedes rule by force or 

the predominance of particular interests. This, however, does not necessarily mean 

that generalized interests are easily attained, if at all (e.g., Gilpin, 2001, p. 111). 

Hoekman and Kostecki (2001, p. 29) define the fundamental principles of WTO 

trade agreements as: 1) nondiscrimination; 2) reciprocity; 3) safety valves; 4) 

transparency; and 5) enforceable commitments.  

In the context of trade multilateralism, if we empahsise the Smithian idea of 

symmetric interdependences and the lack of asymmetric favours in trade relations, 

then the most relevant of these are non-discrimination, reciprocity, and the safety 

valves. When focusing on the ideas of equality before the law and free economic 

competition (without regard to the problem of the partial spectator), the most 

important principles of trade multilateralism are non-discrimination, reciprocity and  

transparency (see O’Brien & Williams, 2007, p. 154).  
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The first principle, non-discrimination has the objective to ensure fair play 

between market actors. It implies that regulators and governance authorities treat all 

parties fairly with the same rules and without discrimination. It is part of the three 

basic trade agreements—GATT, GATS, and TRIPS and specified in the clauses 

concerning Most Favoured Nation (MFN) and National Treatment (NT). Article I 

of the GATT 1947 on Most Favoured Nation (MFN) obligates all parties to give 

equal favour and equal treatment to all products from all signatory states so that 

products form all nations are treated as favourably as the products from the most 

favoured nation. If an advantage has been granted to exporters or importers from a 

country which is not a WTO member, it applies to all WTO members. A concession 

granted for WTO members does not apply to coutries outside the WTO. In Article 

I.1 of the GATT 1994 we read the following:  

[A]ny advantage, favour, privilege or immunity granted by any contracting party to 
any product originating in or destined for any other country shall be accorded 
immediately and unconditionally to the like product originating in or destined for the 
territories of all other contracting parties.  

Like Most-Favoured Nation, the three basic trade agreements provide National 

Treatment provisions. National Treatment grants the same and equal treatment for 

foreign and domestic actors alike. (GATT, 1994, Arts. I, III; GATS, 1994, Arts. II, 

XVII; TRIPS, 1994, Arts. III, IV.) It obliges national regulatory policies and taxes to 

be applied on foreign products or actors in the same manner as national products or 

actors. The first paragraph in the GATT 1994 article III reads:  

The contracting parties recognize that internal taxes and other internal charges, and 
laws, regulations and requirements affecting the internal sale, offering for sale, 
purchase, transportation, distribution or use of products, and internal quantitative 
regulations requiring the mixture, processing or use of products in specified amounts 
or proportions, should not be applied to imported or domestic products so as to 
afford protection to domestic production.  

The second principle, reciprocity, manfiests the idea of mutual benefit that 

underpin economic cooperation. In trade, reciprocity implies that tariff concessions 

of one party should be followed by reciprocal concessions from the other party. For 

example, an agreement to set a maximum allowed tariff level at 5 per cent (of the 

import price) applies on broad product categories and all the signatories of the WTO 

which have made a principal commitment to that. This means no country should in 

principle unilaterally suffer from diminished customs intake but also gain from the 

lower market-access costs in other countries. The principle of reciprocity, moreover, 

provides a strong incentive to make sometimes painful concessions, because it entails 

the expectation these concessions will be met at some point with some other equally 
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beneficial concessions from other countries. In broad sense, what is called diffuse or 

general reciprocity implies mutual trust in the institutions of economic cooperation 

(Gilpin, 2000, p. 111; Keohane, 1986, p. 4.)  

In practice, reciprocity means that trading parties can offer equally or roughly 

equal trade openings and tariff concessions. However, participants in the world 

economy differ strongly in terms of their export and import values. Even among 

advanced economies, the differences can be significant. This is generally also the case 

between developed and developing economies. Reciprocity as strict equivalence of 

benefits (Keohane, 1986, p. 7) among all WTO members implies unfair competition 

defined by asymmetric power relations. In the contemporary world trade system 

some actors have a huge influence on their trading parties. Any reciprocal gains and 

all forms of non-discriminatory treatment are embedded in the hierarchical 

ecosystem, unless balanced by international trade norms.  

The asymmetries are balanced to some extent. In the GATT 1947 chapter on 

Trade and Development, economic development of the less-developed contracting 

parties ‘depends on the prices paid by the less-developed contracting parties for 

essential imports, the volume of their exports, and the prices received for these 

exports’ (GATT, 1947, Part IV, Art. XXXVI.1). The chapter recognizes that the 

less-developed suffer from low returns of their exports and concludes in paragraph 

eight that ‘developed contracting parties do not expect reciprocity for commitments 

made by them in trade negotiations to reduce or remove tariffs and other barriers to 

the trade of less-developed contracting parties’ (GATT, 1947, Part IV, Art. 

XXXVI.6, 8).  

However, non-discrimination and reciprocity have not been fully implemented in 

this context. There is no general consensus that protection from asymmetric power 

relations should be a central element in trade governance. In fact, many would 

oppose this idea and it is quite far from established practice. (see e.g., Muzaka & 

Bishop, 2015). The perceived shortcoming of the global trade system in this regard 

has caused a great sense of dissatisfaction among developing and least-developed 

countries (Hopewell, 2016; Juutinen, 2019b). Even after the founding of the WTO, 

many developing countries argue that economic globalization does not serve their 

interests and produces few gains. The question of non-discrimination in an 

asymmetric world economy has become a key issue of contestations both within the 

WTO as well as academia. Notable scholars like Milton Friedman have attacked 

forcefully the idea that less-developed should receive special treatment and 

protection for their own industries. The following quote from Friedman (1979, pp. 

49, 51) is representative of this thinking:  
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The infant industry argument is a smoke screen. The so-called infants never grow up. 
Once imposed, tariffs are seldom eliminated. Moreover, the argument is seldom used 
on behalf of true unborn infants that might conceivably be born and survive if given 
temporary protection. They have no spokesmen. It is used to justify tariffs for rather 
aged infants that can mount political pressure. 

Other scholars have pointed out that some of the poorest states have not been 

able to share the benefits of economic globalization. Joseph Stiglitz has argued they 

have lost instead of gained. This argument, whether true or not, caused a major shift 

in the political dynamics of the WTO when in the 2003 ministerial conference, the 

developing countries united behind Brazil and India to oppose further liberalization. 

While the idea and interpretation of non-discrimination remains contentious, its 

relevance for a major part of the world population and important members of the 

WTO has led to its stronger emphasis in the organization. For example, the Nairobi 

Declaration (WTO, 2016, Art. 5) states that  

[w]e pledge to strengthen the multilateral trading system so that it provides a strong 
impetus to inclusive prosperity and welfare for all Members and responds to the 
specific development needs of developing country members.  

The principle of non-discrimination not only stands for the liberal principle of 

‘equality before the law’ but also reflects the fact that prosperity is unevenly divided 

among the WTO members. This frame of non-discrimination is most prevalent in 

WTO provisions of special and differentiated treatment (SDT) for developing and 

least developed countries. SDT provisions are classified into the following six groups 

(WTO, 2013, p. 4):  

1. Provisions aimed at increasing the trade opportunities of developing country 
Members; 

2. Provisions under which WTO Members should safeguard the interests of 
developing country Members; 

3. Flexibility of commitments, of action, and use of policy instruments; 

4. Transitional time-periods; 

5. Technical assistance; 

6. Provisions relating to LDC Members. 

Safety valves and restrictions including the norm of special and differentiated 

treatment form the third principle. In an institution where decisions are arrived at by 

consensus, the logical assumption is that such decisions are non-discriminatory and 

take into account the different needs and capabilities of members. In a similar 

manner, it is reasonable to argue that if and when strong differences in interest 

emerge, there is a corresponding increase in the difficulty of reaching an agreement. 
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These observations can explain the scope and depth of WTO trade agreements. They 

often have ambitious goals but are simultaneously subject to different types of safety 

valves and restrictions. Restrictions are of two general kinds: those decided at the 

multilateral level and those decided at the national level. While the GATT, GATS 

and TRIPS in principle encompass all areas of economic activity and leave very little 

space for considerations other than those of economic liberties and free market 

competition, the safety valves and restrictions to trade are in place to take into 

account these different concerns.  

On a general level, safety valves and restrictions frame the relations of public 

regulatory authorities with free markets. They have been conceptualized as 

limitations to market regulation which nevertheless recognize the supremacy of 

markets as the source of institutional legitimacy for trade governance. The role of 

restriction from this perspective would be to grant a kind of safe haven for public 

interest regulation or an area where public interest regulation even under the 

supremacy of market regulation is recognized as legitimate. The trade-off between 

the two, however, is done on case-by-case bases. There is no particular protection 

to this within the WTO, but it depends ultimately on the interpretations of the 

Appelate body – an independent and politically unaccountable organization – but 

more on this later.  

WTO provisions for special and differentiated treatment (SDT) on the other 

hand frame relations between advanced economies and developing and least 

developed countries. There are two general types of restrictions. The first type 

consists of Multilateral Trade Agreements, as well as certain provision in GATS and 

TRIPS, that deal with regulatory issues. An example of the former are the WTO 

agreements on food safety and animal health (SPS) and the WTO agreement on 

technical barriers to trade. An example of the latter is the GATS provision on public 

services.  

While the overarching objective of these agreements is to dismantle regulatory 

barriers to trade, they at the same time acknowledge and protect public regulatory 

authority or the right to regulate for legitimate purposes. Legitimate purposes 

include, for example, public health and national security. These types of safety valves 

and restrictions must conform to the principles of non-discrimination. Any 

regulatory measure that limits economic competition through certain production 

standard must apply equally for all on the basis of MFN and NT.  

The second type of restrictions consists of protectionist measures a public 

authority can take against foreign companies to impede economic competition. 

These provisions stipulate the conditions in which discriminatory actions against the 



 

144 

MFN and NT principles can be taken. The conditions are of a temporary nature. 

Examples of WTO agreements in this category are the Agreement on Import 

Licensing Procedures, the Agreement on Subsidies and Countervailing Measures, 

and the Agreement on Safeguards. Import licensing can be used to restrict market 

access, agreement on subsidies. Countervailing measures can be used to support the 

domestic economy on the pretense that trading partners are guilty of countervailing. 

The agreement on safeguards legalises support of the domestic economy on the 

vague pretense that imports cause ‘serious injury’ to domestic industry.  

While the objective of these provisions is to put in place safety valves for 

domestic economies for fair and legitimate reasons, they can also be employed 

unfairly. They enable practices of ‘managed trade’, that is, different forms of 

ambiguous interventions by state on the markets in favour of the domestic economy 

without legitimate reasons. Legitimate reasons include: a) consumer protection, 

public health or national security; b) ensuring fair competition in the face of 

subsidised imports; and c) protecting domestic industries which would be seriously 

damaged by foreign imports, such as infant industries. (B. Hoekman & Kostecki, pp. 

36, 2001.)  

Besides restrictions on a general level, each country has its own country specific 

restrictions. In practice this implies trade liberalization is limited to those items and 

economic sectors specifically listed by the National Schedules of Commitments. 

Market access, national treatment and most favoured nation principles are accorded 

on the basis defined by these country specific lists.  

From the Smithian perspective, the WTO’s general principles imply not only that 

WTO govenance is based on the idea of equality before the law but also that the 

assymmetric relations between them is acknowledged. The first two principles, that 

of nondiscrimination, as defined through the MFN and NT, and the principle of 

reciprocity, protect equal competition between domestic and foreign actors without 

regard to differences between actors in terms of their ability to compete. But these 

by themselves do not comply with the idea of symmteric interdependence. The 

objective of non-discrimination and reciprocity is the creation of competetive and 

free markets, which is only conditionally compatible with the Smithian perspective. 

Unless bound to fair play, morality and mutually benefial exchange in such away that 

asymmetric power relations cannot be used, non-discrimination and reciprocity can 

liberate the partial spectator from its social, legal and moral constraints. These 

additional principles, those under the heading of safety valvles, form a necessary 
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element that binds WTO governance to Smithian principles. From the disciplinary 

perspective, however, the safety valves would appear excessive. 

In practice, they are not praiseworthy from the Smithian perspective either. They 

are insufficient to counteract the effects of asymmetric power relations in WTO 

decision-making. If fact, safety valves and restrictions may provide a means to 

promote nationalist trade policies. Restrictions of market-access commitments in 

GATT and GATS involve effective limitations to international trade. From the 

Smithian perspective, when they are used as a means of economic nationalism, they 

violate free economic exchange. In these cases, states uses their regulatory power to 

enhance the particularistic interests of only one party while trade governance should 

always aspire for impartiality towards its subjects (domestic and foreign alike). From 

this perspective, safety valves and restritions are problematic – a criticism that can 

be and has been made from the disciplinary perspective as well (Tumlir, 1987). 

At the same time, safety valves and restrictions are also an important means to 

generate a level playing field between asymmetric actors. They can be used to balance 

economic governance interests with other interests. From the Smithian perspective, 

this is crucial interference because the predominance of one set of regulatory 

requirements over others implies subjugation and dependence instead of symmetric 

interdependence. It makes governance partial to certain regulatory objectives while 

regulation from the Smithian perspective should aspire for impartiality even between 

different regulatory purposes.   

The next section explores further what the regulatory safety valves and trade 

restrictions mean in practice. On one hand, it seeks to convey the scope of market 

regulation in the WTO. On the other, it analyzes how market regulation and safety 

valves can be both important elements to uphold and enhance as well as destabilize 

and weaken governance legitimacy (from the Smithian perspective). 

3.1.2 WTO Market Regulation 

In terms of decision-making, the WTO is an intergovernmental institution.  With 

regard to its legal framework, the WTO is a supranational institution. WTO 

agreements are legally binding on all member states. Member states are subject to 

the supranational dispute settlement process that relies on a quasi-independent body 

of arbitrators. In this section, the main contours of the trade agreements that 

constitute the global trade system will be described.  
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The first annex of the Founding Agreement concerning international trade 

divides into Annex 1A, Multilateral Agreements on Trade in Goods, Annex 1B, 

General Agreement on Trade in Services (GATS), and Annex 1C, Agreement on 

Trade Related Aspects of Intellectual Property Rights (TRIPS). The Multilateral 

Agreement on Trade in Goods (Annex 1A) further divides into 21 agreements, listed 

in Table 8. The most known of these is the General Agreement on Tariffs and Trade 

(GATT). It is also the oldest multilateral trade agreement, having entered in force 

January 1st 1948. Concluded between 23 states in the United Nations Conference on 

Trade and Employment Havana in 1947, it contains a broad list of issues ranging 

from general principles on trade relations to safeguards and exceptions. Like the 

original GATT 1947, the Multilateral Trade Agreements that modify and expand it, 

define the scope and depth of markets and regulatory issues relating to trade in goods 

and agriculture. They also stipulate in what circumstances states have the right to 

intervene in the markets.  

Liberalization of international trade is the overarching objective of the 

Multilateral Trade Agreements. In the classical sense, trade liberalization implies 

elimination of tariffs and customs. Gradual elimination of tariffs, customs, import 

quotas and other at-the-border measures are also part of the WTO. But WTO goes 

much further beyond this. It provides detailed rules not only for border measures 

but also for governmental policies that affect international trade behind borders. 

Behind-the-border measures, or so-called non-tariff measures, consist of those 

governmental policies that in some way distort the functioning of free competitive 

markets. Regulations on safety and the environment is one group of such issues. 

Production standards, license requirements, economics need-tests are also non-tariff 

measures. Support for domestic industries, local production, agriculture, or the 

protection of foreign competition provided by governments all fall into the scope of 

Multilateral Trade Agreements. As many or most of these governmental policies 

have objectives other than economic liberalization, the Multilateral Trade 

Agreements cuts at the heart of the exercise of governmental political authority.  

Table 8 distinguishes the different Multilateral Trade Agreements from each 

other using a threefold typology, (i) scope, (ii) regulation, and (iii) exceptions. Scope 

refers to the breadth of market liberalization and agreements define the breadth. It 

does not cover those agreements that through regulatory provisions stipulate the 

depth of those commitments. The General Agreement on Tariffs and Trade, General 

Agreement in Services Trade or Agreement on Agriculture set out what goods, 

services and agricultural products are open for competition. Agreements on 

Technical Barriers to Trade or Sanitary and Phytosanitary Measures, on the other 
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hand, define the technical requirements of commercialized goods or the safety 

requirements of agricultural products and thus are denoted as regulatory agreements. 

Finally, the last category refers to those agreements that manifest the practical 

substance of the WTO’s principles of safety valves and restrictions.  

Table 8.  Multilateral Agreements on Trade in Goods 

 

The WTO acknowledges the pluralist nature of regulation and approves of multiple 

regulatory objectives as the legitimate starting point for trade governance. From the 

Smithian perspective, this is necessary to uphold governance legitimacy. For this 

purpose, WTO agreements for trade in goods not only stipulate what a trade barrier 

is and how it is to be eliminated, but also define the relation between economic 

Name of the Agreement Scope Regulatory 

Issues

Exceptions

General Agreement on Tariffs and Trade 1994 x

General Agreement on Tariffs and Trade 1947 x

Understanding on the Interpretation of Article II:l(b) of the General Agreement on Tariffs and Trade 1994 

("other duties and charges")
x

Understanding on the Interpretation of Article XVII of the General Agreement on Tariffs and Trade 1994 

(on state trading enterprises)
x

Understanding on Balance-of-Payments Provisions of the General Agreement on Tariffs and Trade 

1994
x

Understanding on the Interpretation of Article XXIV of the Generl Agreement on Tariffs and Trade 1994 

(on regional trade agreements)
x

Understanding in Respect of Waivers of Obligations under the General Agreement on Tariffs and Trade 

1994
x

Understanding on the Interpretation of Article XXVIII of the General Agreement on Tariffs and Trade 1994 

(on concession withdrawal)
x

Marrakesh Protocol to the General Agreement on Tariffs and Trade 1994

Agreement on Agriculture x

Agreement on Application of Sanitary and Phytosanitary Measures x

Agreement on Technical Barriers to Trade x

Agreement on Trade-Related Investment Measures x

Agreement on Implementation of Article VI of the General Agreement on Tariffs and Trade 1994 

(antidumping)
x

Agreement on Implementation of Article VII of the General Agreement on Tariffs and Trade 1994 (customs 

valuation)
x

Agreement on Preshipment Inspection x

Agreement on Rules of Origin x

Agreement on Import Licensing Procedures x

Agreement on Subsidies and Countervailing Measures x

Agreement on Safeguards x

Source: Author
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interests and other regulatory interests (like food safety in the Agreement of Sanitary 

and Phytosanitary Measures). These agreements also list exceptions or safety valves 

that set out legally acceptable reasons for protection of domestic industries and 

economies. To reach consensus on when national trade policies reflect the spirit of 

WTO governance principles is always a matter of political battles and intense 

conflicting interests, however.  

Agricultural subsidies are a good example of contentious restrictions. In 2000, 

OECD countries paid about US$ 1 billion in agricultural support – daily. The size 

of agricultural subsidies in OECD countries was higher than the entire GDP of 

Africa. (Devadoss, 2006, p. 192.) Until 2000 the major subsidisers were the 

developed economies (the US, the EU and Japan) but since 2000 the share in 

subsidies of emerging countries has increased. In 2014 China took the lead in the 

statistics, with a 41-percent share in total subsidies. According to OECD estimates, 

the US, the EU and Japan account for 13, 15, and 9 percent of subsidies respectively. 

(OECD, 2015, p. 34.)  

Subsidised Western exports have a government-induced advantage over their 

developing country competitors. Subsidies violate dramatically the principle of non-

discrimination, particularly subsidised export from rich countries to poor ones. One 

reason is that (domestic) subsidies constitute part of the comparably high income of 

farmers in developed countries. In developing countries, on the other hand, farm 

incomes remain mostly at the subsistence level, and for many, leave them in poverty. 

(Devadoss, 2006, pp. 191–193; Ghosh, 2009, p. 116; see also Hoekman & Kostecki, 

2001.) 

Agricultural subsidies and restrictions on market access continue to be matters of 

contention between developing and developed countries in the WTO. Developing 

countries have argued that subsidies in the West do not comply with any of the 

legitimate reasons for market distortions but are in place simply for domestic gains. 

This perception among developing countries has been so prevalent that it helps 

explain why India and Brazil were able to form a ‘developing country alliance’ during 

the Doha Round of negotiations, which effectively countered the moves of the 

developed countries in the 2003 WTO Ministerial Conference. (Hopewell, 2015; 

Sharma, 2004, p. 22.)  

WTO agreements employ two strategies for trade liberalization: positive and 

negative lists. The negative list approach is employed in the GATT: everything is 

committed unless otherwise stated; that is, listed as a concession. The terminology 

here may be misleading. National lists under the GATT do not refer to full 

liberalization but to exceptions. This takes form in tariff concessions as exceptions 
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to the general rule of no tariffs. The GATS approach on the other hand is known as 

the positive list approach: only listed sectors are opened for competition. 

The national ‘Schedules of Commitments’ in GATS, include national 

commitments for liberalisation. Only those services explicitly set forth in these lists 

are liberalized – subject to the terms defined in each state’s list. As Table 9 

demonstrates, however, GATS covers virtually all services, from tourism to financial 

services and education, health and social services. The GATS also reaches deeply 

into the realm of local and regional regulatory politics, raising concerns about public 

services. At the same time, each signatory state has the liberty to choose among this 

extensive list the sectors where it grants market access and under what terms. In 

other words, not all states commit all the service sectors of their economy to 

liberalization. Even when they do, there is the possibility to restrict market access on 

the basis of national treatment and on the most favoured nation principle. (E.g., 

Hoekman & Kostecki, 2001.) 

Table 9.  GATS Sectoral Coverage and GATS Schedules of Concessions 

 

The GATS applies to specific services only and details the conditions under which 

national lists of schedules are subject to the agreement. It does not apply to any 

sector that has not been listed. Tariff reductions through the GATT were focused 

on trade barriers, usually tariffs and quotas. The GATT lists all those goods where a 

barrier is maintained and sets the level of those barriers. The negative list approach 

implies that unless a barrier is listed, there is no barrier.  

Serv ices sector
Number of Committments

Committments as share of signatory states 

(n=150)

Business Serv ices 116 77 %

Communication Serv ices 113 75 %

Construction and Related Engineering Serv ices 87 58 %

Distribution Serv ices 65 43 %

Educational Serv ices 59 39 %

Environmental Serv ices 67 45 %

Financial Serv ices 121 81 %

Health Related and Social Serv ices 58 39 %

Tourism and Travel Serv ices 141 94 %

Recreational, Cultural and Sporting Serv ices 72 48 %

Transport Serv ices 97 65 %

Other Serv ices 10 7 %

Source:  Author (data from WTO 2015: GATS Schedules)
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The GATT consists of generally applicable principles as well as national 

Schedules of Concessions. These Schedules, defined in Article 2 of the GATT 

1994/1947 and the Understanding on the Interpretation of Article II:l(b) of the 

General Agreement on Tariffs and Trade 1994 stipulate the maximum tariffs (bound 

tariff rate) each WTO member can have for each type of good. In practice, the WTO 

employs the Harmonized System of the World Customs Organization to categorize 

each product type. Each Scheduled list includes the barrier that a country has for 

those products. If not listed, that category is exempt of tariffs. Quite understandably, 

the listing of applicable tariffs for each tariff line takes a lot of space. (Forrester & 

Kaul, 2005; WTO 2020b.) 

The definition of services in GATS Article 1.3, however, defines services as ‘any 

service in any sector except services supplied in the exercise of governmental 

authority’. The GATS defines the latter group of services as ‘any service which is 

supplied neither on a commercial basis, nor in competition with one or more service 

suppliers’. The GATS is not applicable to those public services that meet these 

conditions, which are for this reason excluded from the agreement. 

The principle of non-discrimination was part of the GATT 1947 but it is 

questionable as to the extent it was applied. Muzaka and Bishop (2015, p. 398), for 

example, argue that both GATT 1947 and the WTO agreements were unable to 

solve the different expectations between the various economic and political interests 

of the signatories of GATT 1947 and the WTO agreements. Following the Uruguay 

Round, many developing countries grew disillusioned with the effects of 

liberalisation and began demanding that their development concerns be given 

attention at subsequent negotiations (i.e., the Doha Development Round). (Bhagwati 

et al., 2015, p. 28). Nobel laureate Joseph Stiglitz has earlier argued that some 

developing countries had actually lost from joining the WTO (Barton et al., 2010; 

Stiglitz, 2002, p. 66). When the Doha Round was launched in 2001, developed and 

developing countries had generally different expectations. These differences 

primarily relate to the practical interpretation or meaning of one of the fundamental 

principles of the organization.  

TRIPS is about the protection of intellectual property rights, a chief source of 

revenue for pharmaceutical companies, programmers and innovators. Its operation 

is closely linked to the International Patent System, which registers innovations and 

provides legal protection for inventors (Drahos, 2010). The TRIPS agreement 

prescribes, for example, the length of patent protection. The agreement delineates 

the parameters of internationally acknowledged ownership of intellectual property. 

The International Patent System operates as its global registrar’s office. By protecting 



 

151 

intellectual property on a global level, TRIPS defines who has the right to profit from 

knowledge and innovation. TRIPS constitutes in practice a global system of taxation, 

where the accumulation of patents gives the right to patent holders to demand 

remuneration from their use. Big pharmaceutical companies have the largest patent 

portfolios. The political aspect of the TRIPS concerns ownership of knowledge and 

the boundary between property rights and the rights to health, privacy and access to 

knowledge. (Drahos, 2010.)  

Through general agreements on trade, the agreement on intellectual property 

rights and the Multilateral Trade Agreements, the WTO seeks liberalization of the 

world economy. When the WTO was founded in 1994, tariff lines for industrial 

goods were generally less than 10 per cent. Today, the EU and Canada, for example, 

enjoy almost a zero-tariff regime. While many economies do employ tariffs, they are 

bound to about 5 per cent. For this reason, trade negotiations after 1994 have 

focused on non-tariff barriers to trade, opening of new markets and global rules. 

Non-tariff barriers are regulatory measures including, for example, divergent food 

safety standards. New markets refer to markets controlled by public authorities, 

including education and social services, public procurement and so on. Global 

standards refer to the further strengthening of intellectual property rights as well as 

non-trade issues like environmental and labour standards.  

This WTO-plus and WTO-extra agenda of trade negotiations, however, is a 

contentious matter (Juutinen, 2019b). From the perspective of interstate bargaining 

or international trade relations, regulatory standards and IP protection treat countries 

differently. While some benefit from such standards and protections, they raise costs 

for others (like developing countries). These are also contentious internally within 

states as they veer into the very heart of public regulatory politics. The economic 

rationale for the WTO+ and WTOX agenda derives from the changing landscape 

of doing business, characterized by regionally and globally dispersed production 

clusters, supply chains, managed by so-called lead firms. The transformation and 

strengthening of transnational capital has intensified political and economic power 

asymmetries.  

WTO trade agreements include a broad range of formal and binding rules which 

underpin global markets. The WTO agreements cover regulatory areas that overlap 

non-economic areas, like public health and safety regulation. Similarly, in providing 

extensive market access not only for commodities but also for services and pubic 

procurements, WTO agreements understandably raise concern over the boundaries 

between market regulation and other areas of regulatory politics. 
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Nonetheless, the WTO as an institution is quite far from an ideal form of market-

preserving federalism. It is a policy-making institution more than it is a technocratic 

governance institution. It is an arena where different political agents act through their 

national delegations for a variety of objectives and where governance authorities 

consist of representatives of individual member states. From the disciplinary 

perspective, the WTO has too much influence for national politics. From the 

Smithian perspective, the problem is not so much the prevalence of politics, but the 

institutional framework within which politics in the WTO take place: the lack of 

symmetric interdependences and the failure of WTO institutions to promote and 

support this type of relation.   

Before commencing an examination of the CETA, I will shortly review the WTO 

dispute settlement system. As a compliance mechanism it is a necessary feature of 

all the WTO’s governance institutions, formal and informal alike.  

3.1.3 WTO Dispute Settlement Body  

When wearing its second hat, the General Council functions as the WTO Dispute 

Settlement Body (DSB), WTO’s chief compliance mechanism. In the WTO Dispute 

Settlement system, the DSB is the highest political authority. The DSB has the 

authority to adopt binding decisions on disputes between member states and to 

authorize sanctions (DSU, 1994, Art. 2.1). According to Article 3.2 in the WTO 

Dispute Settlement Understanding (DSU, 1994), ‘the dispute settlement system of 

the WTO is a central element in providing security and predictability to the 

multilateral trading system’. DSB has one formal decision-making principle: 

consensus. The DSU defines consensus in two particular ways. First, there is what 

could be labelled ‘silent consensus’. This refers to a lack of voting: the chairperson 

asks whether a decision can be taken, and if no delegation voices opposition, the 

decision is approved. Second, there is what can be called ‘negative consensus’. It 

implies a decision is taken unless all members oppose it; that is, unless there is a 

consensus against it. (DSU, 1994, Arts. 3.2.; 2.4; 16.4; 17.14.)  

As a political body, the DSB does not itself conduct the legal review of each 

dispute. This is the task of ad hoc panels set up for each dispute, as well as the 

Appellate Body. These are independent, quasi-judicial institutions composed of three 

to seven arbitrators. In case of a dispute, complaint or infringement of WTO law, 

the DSB establishes a panel to solve the problem. At the second stage, the DSB 

adopts a decision based on the panel’s recommendation, which consists of either 
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withdrawal of the illegal measure or retaliation for damages incurred. In all these 

stages, the DSB applies the rule of negative or reversed consensus. In practice, the 

DSB has to adopt a decision unless there is a consensus against doing so. This is an 

important inference because without negative consensus, the disputing parties could 

block all adverse rulings. (DSU, 1994, Arts. 6.1; 16.4; 17.14; 22.6.) In the current 

system, rejection of a panel report by the DSB presupposes all members are 

convinced it should not be adopted, and act accordingly. As each single WTO 

member can block the rejection, it is hardly surprising the DSB has never failed to 

adopt a panel report in the current dispute settlement system. (WTO, 2020a.)  

The application of negative consensus on panel reports is a relatively novel 

innovation in the history of the WTO. It was neither part of the GATT 1947 dispute 

settlement system nor part of trade multilateralism prior to the Founding of the 

WTO in 1995. In the GATT 1947 system, the consensus principle was the decision-

making rule not only for establishing panels but also for the reports issued by them. 

Dispute settlement was ultimately about attempts to reconcile between disputing 

parties, and political bargaining between them. As each single state enjoyed a veto 

on the decision, the disputing parties had the authority to effectively block any 

unfavourable ruling. As a consequence, the international trade system lacked a 

coercive politico-judicial authority over its member states. If and when 

disagreements were strong and the disputing parties of comparable strength, the 

GATT 1947 dispute settlement system was not able to render solutions. An example 

is the US and Canadian complaints (under the SPS agreement) about the trade 

distorting effects of the EU’s food safety legislation, which remains unresolved.  

In spite of the fundamentally interstate nature of GATT 1947 dispute settlement, 

it was generally effective. The losing side of disputes often approved the panel report, 

motivated by requirements of reciprocity—by the knowledge that one day it might 

itself be seeking justice. The need for continuity and the expectation of reciprocity 

guaranteed the functioning of the system. (Hoekman & Kostecki, 2001.) Unlike the 

multilateral trade system in the 21st century, asymmetrical power relations between 

WTO members granted strong players an opportunity to reap gains at the cost of 

minor players and to protect their national economies while demanding liberalization 

from others. In the context of hegemonic multilateralism, the US could force 

compliance and consent by threatening with adverse trade remedies or withdrawal 

of investments. For powerful countries, the consensus rule is a potential instrument 

of (formally legal) discrimination and protectionism. The concept of managed trade 

refers to the former circumstance while US Section 301 demonstrates the 
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applications of protectionist trade remedies against competitors (Barton et al., 2010, 

p. 69; Gilpin, 2000, pp. 235, 236).  

The reformed dispute settlement system, on the other hand, has characteristics 

of a supranational institution. Political battles over adopting rules on disputes have 

been done away with through relying on the de jure advice and de facto rules of the 

panel and Appellate Body. This latter institution was also part of the reforms to the 

GATT 1947 dispute settlement, accomplished with the founding of the WTO 

agreement, Annex 2 in particular. The panel is comprised of well-qualified and 

independent officials, who do not necessarily have a legal background8. They are 

chosen officially by the DSB with the consensus rule from a list maintained by the 

WTO Secretariat. There is rarely any discussion of the nominees. Candidates are 

proposed by member states onto a list and successful names are drawn from it. The 

decision on acceptance is again made by the DSB. While panel members do not 

necessarily need to have a legal background, they must have trade-related 

qualifications, attained either by scholarly experience and or through working as an 

official in the WTO secretariat or as part of the diplomatic core of the WTO. The 

panels are formed on an ad hoc basis and consist of three or occasionally five 

members.  

The Appellate Body, on the other hand, is a standing institution comprised of 

seven members. As stated in the Dispute Settlement Understanding of the WTO 

(DSU, 1994, Article 17.3), its members must have demonstrated expertise in 

international trade law, be independent of governments and be considered respected 

authorities within the field of trade law. In practice, members of the Appellate Body 

are often university professors, former government officials or senior practitioners 

of law. Being the only institution of appeal, the Appellate Body is the last stage of 

settlement in trade disputes. Its decisions, while subject to the nominal ruling of the 

DSB, are binding. It was created with the WTO agreement to counter the fact that 

the WTO DSU automatized the settlement process. The idea was to give member 

states a chance to appeal panel recommendations.  

The new DSS enjoys broader normative legitimacy than under the GATT. One 

obvious reason is its efficiency. More importantly, both from the Smithian and 

disciplinary perspective, is the fact it is no longer possible for disputing parties to 

 
8 “Article 8.1 of the DSU mentions as examples persons who have served on or presented a case to 

a panel, served as a representative of a Member or of a contracting party to GATT 1947 or as a 
representative to the Council or Committee of any covered agreement or its predecessor agreement, 
or who have worked in the Secretariat, taught or published on international trade law or policy, or 
served as a senior trade policy official of a Member.” 

javascript:openAWindow('../../../docs_e/legal_e/28-dsu_e.htm#8_1','',screen.width*0.7,screen.height*0.6,1)
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reject unfavourable panel decisions. This separates the judiciary outcome from the 

biased interests of the parties involved. It not only speaks to the independence of 

the judicial review. As a mechanism independent from the will of disputing parties, 

it provides the same legal certainty for all, no matter their contribution to the world 

economy.   

3.1.4 Summary 

This section had two objectives. First, its task was to present a baseline of trade 

governance or the benchmark to which CETA and the expansion of market 

regulation to which it is related.  The second objective was to describe and assess 

WTO trade governance in its own right. For the descriptive work I relied on an 

analytical framework that builds on Baldwin et al.’s work. For the evaluative work, I 

employed the Smithian perspective. In this section, I will shortly summarize the key 

findings and relate my analysis to current debates on the legitimacy of the WTO. 

WTO decision-making relies on intergovernmentalism. It has three main bodies, 

the Ministerial Conference, the General Council and its subsidiaries, Trade Policy 

Review Body, and the Dispute Settlement Body. These are in principle inclusive for 

all WTO members. The main decision-making rule is consensus (and qualified 

majority). Normatively, WTO governance and its governance institutions should be 

structures that work on the basis of impartiality to particularistic interests. This 

normative idea is embedded at least to some extent in the WTO principles of 

consensus, reciprocity and non-discrimination. Impartiality is achieved through 

institutions that uphold and protect each actor against the supremacy of another. In 

this sense, the WTO’s decision-making is compatible with the idea of Smithian 

symmetric interdependence.  

The idea of symmetric interdependence resonates with Ruggie’s definition of 

multilateralism (as a form of collective governance not based on the particularistic 

interest of only one state) which is an idea that legitimizes the WTO (Juutinen, 

2019b; Muzaka & Bishop, 2015). However, principles of consensus, reciprocity and 

non-discrimination are not strictly adhered to in practice. This is one of the major 

problems of the WTO. Even after the 2003 Cancún Ministerial Conference, 

asymmetries of power remain because of the varying capacity of WTO members to 

sustain delegations in Geneva and exert influence in their relations with other 

members. It is safe to concur with Barton et al. (2010, pp. 49, 51) that power and 

influence in the WTO continue to favour the (major) developed countries despite 
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the waning positions of the formerly dominant Western economies. The US has 

already made space for multiple, albeit few, poles of power (Juutinen, 2019b; 

Juutinen & Käkönen, 2016b; Laïdi, 2014. Stephen, 2017).  

Given these asymmetries, WTO rules should better promote and protect 

symmetric relations. Originating in the post-WWII era, the WTO, along with its 

predecessor, was deeply embedded in the then prevailing hegemonic international 

order. This history has some relevance still today. Compared to the original GATT 

1947, the WTO is a remarkable improvement. GATT, after all, was governed by an 

executive council where voting power corresponded to economic power. It was a 

US-led institution in close resemblance to the twin institutions of the Bretton 

Woods, the International Monetary Fund (IMF) and the World Bank (WB). (Gilpin, 

2000, p. 110.) Conversely, the WTO is governed by the Ministerial Conference and 

the General Council, in which all members (with a permanent delegation in Geneva) 

take part. Since the Cancún revolution in 2003,  Japan and Canada, the two 

developed country members of the WTO elite, have according to Kristen Hopewell 

(2016) been replaced by Brazil, India and China. 

Sustaining global governance in a post-hegemonic world elevates the importance 

of multilateralism as a form of governance. If and when ongoing power-shifts imply 

that rule of law replaces rule by force – as envisioned by institutionalist theory, the 

change will be for the better. But if the chaos of competing alliances takes the stage, 

that shift will likely be for the worse. A key concern then is the ability of existing 

multilateral institutions to live up to that task, not only to sustain the legitimacy and 

efficacy of global governance but also to improve it. In this regard, and considering 

the pace of shifts in global power dynamics, the WTO’s track record could be better.  

When the Doha Round was launched in 2001, developed and developing 

countries had generally different expectations of the outcome. Developing countries 

wanted to improve SDT provisions, retain restrictions on access to their domestic 

markets, while improving non-reciprocal access to developed country markets 

(Efstathopoulos & Kelly, 2014, p. 1016; Juutinen, 2018a, p. 47). From the Smithian 

perspective, these demands can be seen as legitimate, because they represent 

institutional means to uphold and promote symmetric interdependences in an 

asymmetric social ecosystem.  

Developed countries, however, had a different agenda. Their agenda, focusing on 

services liberalisation, agricultural market access, and the four Singapore issues—

investments, competition, transparency in public procurement, and trade facilitation, 

are crucial for 21st century trade (Richard Baldwin, 2011; Sharma, 2004, p. 19; 

Woolcock, 2003). Even though developed countries have acknowledged the needs 
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of particularly the least developed countries, they primarily aim to improve global 

trade rules to better fit the needs of value-chain trade (Hoekman, 2014, p. 5). 

Some scholars even claim that the same SDT provisions are no longer relevant 

in the 21st century trade system. According to OECD figures, approximately 80 

percent of international trade takes place in global value-chains managed by lead 

companies benefitting from uniform regulatory standards and open markets. The 

way of improvement in this context is to specialise in some sector of the production 

chain. To take part in global value-chains, the key ingredient is economic openness. 

SDT provisions like market access restrictions might in this context inhibit the ability 

of developing countries to integrate into these value-chains. (Richard Baldwin, 2011, 

2012; Gereffi, 2014; Hoekman, 2014, p. 43–47.) 

Be that as it may, the WTO not only suffers from its poor ability to match 

different trade policy agendas. As Muzaka and Bishop (2015, p. 386) have argued, 

there is a lack of shared social purpose between the members of the WTO, which 

makes its hard to reach common understanding on agendas that are essential parts 

of a legitimate multilateral trading system. This compounds the problems of 

unchecked power asymmetries and economic nationalism.  

Both these problems relate to the realization of (diffuse) reciprocity. In the 

Smithian understanding, diffuse reciprocity is conditional upon checks on the 

interests of the partial spectator. These checks can be founded upon morals and 

sympathy, which depend on regular interactions and cooperation (and more 

cooperative relations than those based on commands and control). Checks on the 

partial spectator can be promoted through institutions like those of non-

discrimination and cooperative decision-making. In other words, the Smithian 

understanding of reciprocity offers a useful view of the problem of power 

asymmetries and economic nationalism in the WTO.  

Regular ties, mutual sympathy and cooperation, moreover, provide tools to 

approach the lack of shared social purpose and the mismatch between expectations 

for the outcome of trade negotiations. If developed country negotiators would 

strongly sympathise and understand the developing country problems, they would 

be more likely make concessions. After all, the needs for GVC trade and developing 

country concerns are not strictly incompatible. Would it be so, then there would be 

no need to seek global solutions and economic cooperation.  

In this context, regional trade agreements can appear tempting. Indeed, former 

US trade representatives Robert Zoellick and Susan Schwab have been quoted as 

saying: Everyone knows that if there is no Doha Agreement, we are perfectly capable 

of moving ahead on the bilateral track (Bhagwati et al., 2015, p. 18; Sharma, 2004, p. 
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24). Dissatisfaction with the WTO can result in the loss of legitimacy for trade 

multilateralism and the transfer to RTAs. According to some scholars, contentions 

within the WTO are a key reason for the prevalence of regional trade deals. 

(Antimiani & Salvatici, 2015; Muzaka & Bishop, 2015).  

The prevalence of national interests, as we have seen, also implies that WTO 

agreements will fall short of ambitious liberalization. From the disciplinary 

perspective, WTO agreements contain too many limitations and exceptions. They 

are quite far from an ideal form of market-preserving federalism. The WTO is a 

policy making institution more than it is a technocratic governance institution. From 

the disciplinary perspective, the WTO gives too much space to national politics. 

From the Smithian perspective, the problem is not so much the prevalence of 

politics, but the institutional framework within which politics in the WTO take place: 

the lack of symmetric interdependences and the failure of WTO institutions to 

promote and support this type of relation. In this context, even consensus rule can 

be viewed more in the negative.    

Proceeding from an idea of symmetric interdependences, one solution for these 

problems could be formed through decreasing of the role of national delegations 

and through enhancing the functions of the WTO secretariat. To decrease economic 

nationalism and increase efficiency, it would be possible to follow the European 

model: separate the executive from elected officials and/or the national delegations. 

If economic integration was to be governed by a supranational institution along the 

line of the European Commission, it would in principle be possible to diminish 

market distorting economic nationalism in the WTO and simultaneously increase its 

efficiency. Ministerial Conferences and the General Council could still serve as 

supervising institutions with the ultimate political responsibility and control over the 

‘WTO Executive Committee’.  

From the disciplinary perpsective, this kind of market federal solution would be 

clearly legitimate. From the pre-disciplinary perspective, it could be legitimate only 

if it would also provide for symmetric interdependences and/or sympathetic 

relations not only between WTO member states but also between different social 

classes, groups of people and regulatory interests. In this sense, the fragmentation of 

transnational governance institutions and internal law is quite problematic. It does 

not make comphrehensive governance easy, let alone in the presence of pluralistic 

regulatory interests.  
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3.2 The Comprehensive Economic and Trade Agreement 

Having now examined WTO trade governance it is time to study CETA. The 

analytical frame employed is the same as in the preceding section. For the assessment 

of legitimacy, I similarly employ the Smithian interpretative perspective. Now that 

we have a baseline understanding of trade governance, we can examine CETA in 

relation to this baseline. In this manner we can establish how and to what extent 

CETA transforms trade governance. This comparative work also provides tools to 

contribute to the debate on contentious market regulation.  

Trade negotiations between the EU and Canada for a deeper economic 

integration across the Atlantic were officially launched in March 2009 and concluded 

in 2014. The legally revised agreement was signed in October 2016 and has been 

provisionally in force since September 2017. CETA divides into 30 chapters and the 

length of the agreement as it appears in the Official Journal of the European Union 

is about 200 pages plus another 900 including the annexes. The annexes take most 

space because they include national commitments on trade in goods, agricultural 

products and derogations of trade in services and investments. These nationally 

applicable lists of commitments, exceptions and reservations form a major part of 

the WTO legal corpus as well.  

CETA was launched during a time when there was a broad interest among 

developed economies to sign deep regional trade agreements. A major reason for 

this is the WTO Doha Round, launched in 2001 but mired in controversy since 2003. 

(Bhagwati et al., 2015; Hamilton, 2014; Hopewell, 2016; Juutinen, 2019b; Juutinen 

& Käkönen, 2016a.) The WTO deadlock raises the relevance of trade liberalization 

at the regional level. This deadlock can be assessed from various directions. It has 

been argued that the developed countries were not willing to adjust their demands 

to the new conditions where emerging powers and developing countries were 

gaining increasing influence. This interpretation emphasizes national self-interest 

and state rivalry.  

CETA’s main focus is not tariff reductions but market regulation. Due to the 

emergence of value-chain trade and the growing importance of business-to-business 

trade, market regulation has become a key focus of trade liberalization. It is the 

defining feature of the so-called second generation trade deals. This was reflected to 

a certain extent already in the Doha agenda, at least from the developed country 

perspective. At the same time, for the majority of WTO members, the Doha round 

was primarily a development round with a focus on levelling the playing field for 

developing countries. Market regulation for the needs of value-chains trade was 
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more in the interest of well-established economies. For them, it implied mostly 

regulatory cooperation instead of the more expensive business of raising the level of 

regulation and improving regulatory capacity. This not only requires public 

regulatory capacities but also funds to do so. Moreover, most of the top companies 

managing value-chains are based in developed countries. National business lobbies 

in developed countries have a clear interest in advancing stronger market regulation.  

As we saw in the concluding part of the previous section, the extension of market 

regulation has been a contentious issue in the WTO. It has also been contested 

internally within developed countries seeking the conclusion of ambitious second 

generation trade deals. The introductory chapter mentioned transatlantic and 

European civil society movements against the CETA and the TTIP, united by their 

common concerns over democratic regulatory authority, particularly regulatory 

cooperation and investment protection, which has been interpreted as potential 

threats to democratic governance. Economic nationalism, on the other hand, has 

been used both against the WTO and trade regionalism, most notably during the 

Trump presidency in the US.   

Like the WTO, CETA stipulates the scope of trade governance under the 

agreement. It set outs the regulatory authority, the breadth and depth of the 

agreement and dispute settlement procedures. We next turn to CETA regulatory 

authority.  

3.2.1 Decision-Making in CETA 

3.2.1.1 The CETA Joint Committee 

The highest political authority established by CETA Article 26.1:1 is the CETA Joint 

Committee (CJC). It consists of representatives of the EU and the Canada and is co-

chaired by the European Trade Commissioner and the Canadian Minister of 

International Trade, or their designated representatives. Both Canada and the EU 

have federal authority over their respective trade policies. This authority in the EU 

is exercised by the European Commission. (TFEU Art. 207.) The CJC convenes at 

least once a year and establishes its own agenda. (CETA Art. 26.1:2.) Committee 

decisions are binding on all levels and their implementation is the responsibility of 

each Party. The Committee also may provide recommendations. Both decisions and 

recommendations are made by mutual consent. (CETA 26.3:1-3.)  
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While the Committee does establish its own agenda, it must be consistent with 

its mandate. The duties of CETA Joint Committee comprise of ‘all questions 

concerning trade and investment between the Parties and the implementation and 

application’ of CETA (CETA Art. 26.1:3). The EU and Canada may both raise to 

the Committee any issues concerning trade and investment between the Parties. 

More specifically, the Committee has five duties. It shall (CETA Art. 26.1:4):  

a) supervise and facilitate the implementation and application of this Agreement 
and further its general aims;  

b) supervise the work of all specialized committees and other bodies established 
under this Agreement;  

c) without prejudice to Chapter Eight (Investment), Twenty-Two (Trade and 
Sustainable Development), Twenty-Three (Trade and Labour), Twenty-Four 
(Trade and Environment), and Twenty-Nine (Dispute Settlement), seek 
appropriate ways and method of preventing problems that might arise in areas 
covered by this Agreement, or of resolving disputes that may arise regarding the 
interpretation or application of this Agreement,  

d) adopt its own rules of procedure;  

e) make decision as set out in Article 26.3 (Article 26.3 prescribes decision-making 
of the Committee);  

f) consider any matter of interest relating to an area covered by this Agreement.  

In terms of its composition, the CETA Joint Committee corresponds to the 

WTO Ministerial Conference and General Council. These are all intergovernmental 

decision-making bodies whose decisions are based on consensus. The CJC is 

responsible not only for the further liberalization of trade and investment relations 

between the parties, as the WTO Ministerial Conference, it also has supervising and 

interpretative duties that in the WTO are the responsibility of the General Council 

and the Ministerial Conference. The difference between the WTO and CETA in this 

regard is that political authority in the WTO is divided between the Ministerial 

Conference and the General Council.  

Article 26.1 prescribes the duties of the CETA Joint Committee. Article 26.5 

stipulates what duties the CJC may take up outside its mandate. If it so decides, it 

can make amendments to the agreements, engage with private sector and civil society 

actors and provide binding interpretations for the dispute settlement process. 

Engagement with NGOs is a major difference from the WTO, to which the private 

sector and civil society have no official access. In the WTO, they can affect decision 

making only through national delegations (Hoekman & Kostecki, 2001, p. 69). The 

CJC may directly ‘communicate with all interested parties including private sector 
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and civil society organisations’ (CETA Art. 26.1.5.b). The same right is also granted 

to the CETA Regulatory Cooperation Forum. (CETA Art. 21.8). 

With regard to the interpretative function, WTO and CETA are similar. The 

intergovernmental bodies are comprised of politically accountable ministers or 

delegations responding to national governments. They have the right to issue rules 

on how trade agreements are to be interpreted. This interpretative power is shared 

with the judiciary bodies, investor-state procedures regulated by the DSU in the 

WTO. In CETA this power falls to the investor-state dispute settlement and the 

International Investment Court system. In the WTO, the decisions of quasi-

independent judiciary bodies are the final decision of the DSB unless an 

interpretative decision is required. This implies that in most cases, panel decisions 

are final. In practice, interpretative power is employed primarily by the quasi-

independent judiciary bodies.  

In CETA, the relation between the interpretative power of the CJC and the 

judiciary bodies is similar to the WTO. In both cases, the respective political bodies 

give interpretative decisions only in exceptional cases. The main rule is to ensure that  

decisions taken by the respective panels are adopted by the political bodies as a final 

decision.  The key difference between the WTO and CETA concerns dispute 

settlement. The WTO only contains state-state dispute settlement while CETA also 

includes investor-state dispute settlement. Both forms of dispute settlement are 

subject to the political control of the judiciary by the CETA Joint Committee.   

In addition to its main duties, the CJC has the possibility, if it so chooses, to 

expand its role. The nine-point list of what the Committee may do reads as follows:  

The CETA Joint Committee may:  

a) delegate responsibilities to the specialized committees established pursuant to 
Article 26.2;  

b) communicate with all interested parties including private sector and civil society 
organizations;  

c) consider or agree on amendments as provided in this Agreement;  

d) study the development of trade between the Parties and consider ways to further 
enhance trade relations between the Parties;  

e) adopt interpretations of the provision of this Agreement, which shall be binding 
on tribunals established under Section F of Chapter Eight (Resolution of 
investment disputes between investors and states) and Chapter Twenty-Nine 
(Dispute Settlement);   

f) make recommendations suitable for promoting the expansion of trade and 
investment as envisaged in this Agreement;  
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g) change or undertake the tasks assigned to specialized committees established 
pursuant to Article 26.2 or dissolve any of these specialised committees;  

h) establish specialized committees and bilateral dialogues in order to assist it in 
the performance of its tasks; and  

i) take such other action in the exercise of its functions as decided by the Parties.  

The CETA Joint Committee is the highest political authority established by the 

agreement. As an intergovernmental or bilateral body, it is composed of 

representatives of the EU and Canada. CETA does not provide detailed rules for its 

composition. It stipulates that the CJC shall be co-shared by the Minister for 

International Trade of Canada on one side and the European Trade Commissioner 

on the other. The EU and Canada decide who their other representatives in the CJC 

will be.  (CETA 26.1.1; CJC, 26.9.2018, Rule 1).  

3.2.1.2 CETA Committees 

In addition to the Joint Committee, CETA establishes 9 specialized committees that 

report to the Joint Committee (CETA 26.2). The Committees are listed in Table 10 

below. The Specialized committees address matters concerning their field of 

specialization and may propose draft decisions to the Joint Committee. They meet 

at least annually. Additional meetings may be requested by either one of the Parties 

of the Joint Committee. They have the authority to set their agenda and their own 

rules of procedure and are comprised of representatives of Canada and the EU. 

(CETA Art. 26.2:4, 5.) CETA subcommittees assist the Joint Committee in its duties, 

much like the Specialized Committees in the WTO assist the General Council.  

In terms of decision-making, the WTO and CETA both function as types of 

intergovernmental organizations. With regard to their respective market regulation, 

they are of a supranational character. In both, member states have the authority to 

issue binding interpretations on their respective agreements as well as furthering the 

trade deals. This is much easier in CETA, which has only two members (as the 

European Commission has exclusive competence in trade issues). The regulatory 

mandate of the CJC, however, includes the making of modifications, interpretations 

and additions without the launch of new trade negotiations. In the WTO, member 

states can undertake whatever reforms and additions they wish, but they are bound 

to operate through successive trade negotiations. The Doha Ministerial Declaration 

currently provides the mandate for the negotiations.  

To support the CJC in their task, CETA has instituted the Regulatory 

Cooperation Forum. It is one of the CETA Committees whose task is to serve as a 
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‘forum to discuss regulator policy issues’, ‘assist individual regulators to identify 

potential partners for cooperation’, review those regulatory initiatives (by a member 

state) that ‘a Party considers may provide potential for cooperation’, and ‘encourage 

the development of [other] bilateral cooperation activities’. (CETA Art. 21.6.) 

Regulatory cooperation in CETA is not the sole responsibility of the Regulatory 

Cooperation Forum. The task is shared between other sub-committees. 

Table 10.  CETA Committees 

 

For example, the Committee on Trade in Goods reviews and manages the 

implementation of the CETA chapter on Technical Barriers to Trade. The Joint 

Management Committee for Sanitary and Phytosanitary Measures supervises 

CETA’s SPS chapter. The Committees facilitate discussions about risk assessment 

measures by the Parties, and encourage cooperation between regulators, 

standardisation and conformity assessment bodies. Within the scope of their specific 

chapters, they have the same functions and objectives as the Regulatory Cooperation 

Forum. (CETA Arts. 4.3; 4.7; 5.14.) 

To function as a kind of secretariat as well as an information centre about relevant 

regulatory policies in the respective Parties, the Agreement mandates the EU and 

Canada to establish their own CETA contact points. These contact points are those 

European and Canadian institutions that assist the operation of CETA institutions 

as well as facilitate information sharing between the Parties. They have five duties: 

1) to monitor the institutions established under CETA, 2) coordination of the 

CETA Joint Committee 

The Committee on Trade in Goods 

The Committee on Agriculture

The Committee on Wines and Spirits

Joint Sectorial Group on Pharmaceuticals

The Committee on Serv ices and Investment

A Joint Committee on Mutual Recognition of Professional Qualifications

The Joint Customs Cooperation Committee

The Joint Management Committee for Sanitary and Phytosanitary Measures

The Committee on Government Procurement

The Financial Serv ices Committee

The Committee on Trade and Sustainable Development

The Regulatory Cooperation Forum 

The CETA Committee on Geographical Indications

Source: Author
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preparatory work for committee meetings, 3) follow up decisions by CETA Joint 

Committee, 4) receive notifications and information relating to the Agreement, 5) 

serve as an information centre for the other Party on any measure taken by the EU 

or Canada that affects the operation of the CETA (articles 27.2.), and 6) fulfils other 

duties that the CETA Joint Committee may allocate to it. (CETA 26.5.)    

3.2.1.3 State-to-State Dispute Settlement 

CETA compliance mechanism is comprised of a state-to-state dispute settlement 

system and an investor-state dispute settlement system. State-to-state dispute 

settlement resembles the WTO DSS. Compared to the WTO, the main differences 

are that CETA state-to-state DS lacks an appellate mechanism and that panel 

decisions are neither de jure nor de facto binding (in the WTO, they are de facto if not de 

jure biding). I will discuss the nature of CETA ISDS later, and here only a short 

description of state-to-state DS.  

The state-to-state dispute settlement process commences with a claim by a Party 

of a breach of its obligations under the CETA by another. At first instance, the 

claimant may request consultations from the respondent. This process takes place at 

the diplomatic level and outside the institutions of CETA. The deadline for 

consultations to yield results is 45 days. The arbitration process takes place within an 

independent body of three ad hoc arbitrators, selected by mutual agreement by the 

Parties or the chairs of the CETA Joint Committee. At the entry into force of the 

Agreement, the Parties will set up a list of 15 individuals with proven expertise in 

international trade law from which the panel for each case is chosen. The list consists 

of five members each from Canada and the EU, and five members of other 

nationalities.  

The arbitration process has four stages. The consultation period is the first. The 

second is divided into two phases. First, the panel gives an interim report that 

provides the facts, what provisions of the Agreement are applicable in the matter, 

and how the matter relates to past decisions of a similar type in the WTO panels and 

Appellate Body. It then provides its preliminary conclusions for the review of the 

respondent and claimant. This interim report should be finalized within 150 days 

after the setting up of the panel. It is confidential and its purpose is to give each party 

a chance to comment within the time period given by the panel. The third stage 

commences with the final report. It is given within 30 days of the interim report and 

is binding and public. The respondent has 20 days to inform the CETA Joint 
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Committee and the claimant on how it will comply with its recommendations. If the 

measures taken are satisfactory, the process is concluded.   

The fourth and final stage commences if the EU and Canada disagree on the 

compliance measures to be taken. It starts with the claimant requesting the panel to 

reconvene to review the disagreement on compliance (or the lack of notification 

about compliance). The panel then decides on the matter. However, it does not 

suggest appropriate measures nor decide on compensation. How EU and Canada 

solve specific disputes about the application and implementation of the Agreement 

is for them to decide. Failure to comply by a party, when established by the panel, 

gives the right for the complainant to request compensation or to suspend its 

obligations under the agreement. Suspension of obligations will have to be of 

corresponding significance to the breach by the other party. The EU and Canada 

can decide this either by consent or refer the matter again to the panel by asking it 

to reconvene.  

3.2.1.4 Interpretation 

Finally, in terms of the core Smithian idea, the principle of symmetric 

interdependence, we are interested in the question of to what extent fixed regulations 

provide the institutional means to uphold and encourage relations of symmetric 

interdependence. We are also interested in knowing to what extent and how 

decision-making institutions and their political mandate are bound to multiple 

interests. The former question pertains to the subsequent section on CETA market 

regulation and will be dealt with there. Let me now provide a few considerations in 

terms of the second question: how and to what degree CETA decision-making 

institutions produce symmetric interdependence. For the European Union, this 

question centres on the EU’s institutional structure and more specifically, the 

delegation of the executive powers of the European Commission.  

Delegation of authority means that A transfers or delegates its political authority 

to make binding decisions for B so that B has that authority previously possessed by 

A. In this way B is empowered with executive powers subject to only two conditions. 

First, it has authority only over areas specifically transferred to it; or as in the case of 

CETA, over issues covered by said agreement. Second, B’s decision-making powers 

are borrowed from A. It can exercise them only with the approval and consent of A. 

How extensive B’s authority can be and how relations between B and A are defined 

depends on the laws and customs of each particular political system.  
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The CETA Joint Committee serves as the highest bilateral political authority in 

CETA. The European Commission plays the leading role in the committee on behalf 

of the EU. This is because the Commission is the executive institution for the EU’s 

common commercial policy and foreign trade relations (TFEU 207). The 

Commission as a whole is accountable to the democratically representative 

European institutions, the Council and the European Parliament. Its agency in trade 

governance must enjoy at least tacit support from these bodies. At the same time, 

EU treaties do not specifically require the Commission to seek approval for its trade 

policy agenda or its decisions. The delegation of political authority to the 

Commission occurs in areas of governance where common principles and guideless 

have been set (as stipulated by the Treaty on the European Union, TEU 17).  

Following Weiss (2018, pp. 542–545), the Commission has the authority to issue 

binding decisions together with its Canadian counterpart through the CETA Joint 

Committee if it is within the limits of delegated authority. Delegated authority refers 

to mandatory and optional duties of CETA institutions, which, as we have seen, 

involve rather broad powers of deliberation. In these institutions, the EU acts 

through the Commission and thus expands its influence. For this reason, regulatory 

governance exercised by CETA institutions does not pertain to the normal legislative 

process of the Union, where the approval of the council and the parliament are 

required for each regulation. This does not mean that trade governance in CETA is 

not accountable. Both the European and Canadian officials are accountable 

according to their internal political systems, the Commission to the European 

member states (through the Council) and the European Parliament. 

Political authority has been delegated in this context because it furthers economic 

integration. But the consequence of this is that CETA reinforces the democratic 

deficit of European trade governance. From the perspective of disciplinary 

liberalism, the transfer of flexible regulatory authority to executive institutions is a 

good thing because they are committed to dismantling trade barriers and 

harmonizing the constitutive regulatory rules of international trade. While WTO 

institutions have a multitude of general principles on non-discrimination (in line with 

the disciplinary perspective), there is nevertheless plenty of room for restrictive 

measures, particularly in the area of regulatory conformity, or non-tariff barriers to 

trade. Liberalization in the context of value-chain trade focuses primarily on this 

area. But decision-making structures in the WTO make regulatory cooperation more 

difficult to advance within the multilateral arena.  

From the Smithian perspective, one legitimacy problem in the WTO concerns 

the practical asymmetries between its members. In spite of formal consensus, 
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decision making rules have not effectively taken into account these asymmetries. 

With only two members, one might think this would not be a problem in CETA. 

Nonetheless, the EU and Canada have different capabilities to advance their 

interests, as well as diverging interests. The means to tackle the adverse effects of 

these is, as in the WTO, the principle of mutual consent. This implies that 

cooperation is not institutionally directed to resemble a mutually beneficial exchange 

between symmetrically interdependent actors. It does not necessarily evolve into 

well-meaning dialogue.  

At the same time, the CETA envisions close ties and cooperation that goes well 

beyond the WTO framework. This creates a new group of colleagues among CETA 

officials and thus sets up another sphere of sympathy. Considering we only have two 

Parties, with both representing economic interests via officials and the departments 

of their respective federal governments, these ties are likely to grow closer. For this 

reason, I find it difficult to conceptualize CETA relations from the perspective of 

the partial spectator. The element of impartiality is relatively strong. The more 

regular the cooperation, the stronger the communal relationships between CETA 

officials become. A strong sense of sympathy makes institutional checks for 

symmetric interdependence unnecessary.  

Having said that, multiple and overlapping communities on occasion have 

conflicting interests. Smith argued that some of these communities (his example was 

nations and national communities), naturally lack the closeness necessary for the 

birth of moral sentiments, whether they are artificially constructed through 

institutions or naturally occurring. The rise of populism in recent years has placed a 

renewed emphasis on the importance of national identities, especially in Western 

countries. Today it is more commonplace to consider economic integration primarily 

from the perspective of national interest. Yet economic liberalism remains a core 

element of trade governance in the EU. The protectionist impulse emerging from 

the Trump Administration has not yet distorted the sight of the impartial spectator.  

Let me summarize the discussion so far. The first finding concerns CETA’s 

political authority. Its fundamental element is the delegation of executive authority 

to CETA decision-making institutions. These institutions are subject to the oversight 

of the European Council and the European Parliament on one hand and the 

Canadian political institutions on the other. The executive bound to the mandate 

explicated in the agreement, albeit with considerable powers of deliberation as how 

to advance and fulfil the mandate. Nonetheless, the objectives for the use of 

executive authority are clearly set.  



 

169 

From the perspective of disciplinary liberalism, it would be possible to argue that 

CETA decision-making presents a welcome step towards market-preserving 

federalism. A comparison with WTO decision-making is difficult because the WTO 

has over 160 members and CETA only has two. In terms of decision-making 

authority, there is more flexibility in the CETA and broader powers of deliberation. 

By limiting membership and granting the executive broader decision-making 

authority CETA has improved not only the efficiency of trade governance but also 

rendered trade governance a better resemblance to market preserving federalism. At 

the same time, the transfer of deliberative authority comes at the cost of democratic 

decision-making.  

From the Smithian perspective, the open mandate and close connections between 

the EU and Canada through regulatory cooperation speaks both to efficiency and 

the consolidation of sympathetic ties between the parties. Direct democratic 

accountability is not a precondition of legitimacy from the Smithian perspective. Yet 

it is necessary that the executive continues to be dependent on the approval of the 

democratic institutions. CETA fulfils this condition and also creates extensive space 

for broad transnational participation. Consultation with non-states includes 

European regulators, the Council and the EP, European standard setting institutions. 

National regulators and standard setting institutions also participate in CETA 

governance. In so doing, CETA creates the possibility for multiple and extensive 

webs of interdependence. It promotes the interconnection of plural spheres of moral 

sentiments while restraining partial spectators.  

Yet CETA can be also classified as a reactive enabler of inclusive participation. 

The distinction between ‘reactive enabling’ and ‘active promotion’ is important. 

Without an active push from multiple actors within the international community, 

trade officials of the European Commission and the Canadian foreign trade office 

will likely seek advice from a very biased group of actors, i.e., business interest and 

scientific expert groups. The politicization of trade policy due to the TTIP and 

CETA negotiations may speak against this scenario, but its only guarantor is the 

active participation of the international community at large. This community refers 

to a broad range of actors such as regulators at all levels, business actors, consumer 

organizations, environmental groups and labour interests.  

In the next section, we take a closer look at market regulation and regulatory 

cooperation. Even if acting within a broad mandate, CETA decision-making 

institutions are bound by its objectives and regulatory principles. For this reason, the 

tentative interpretations made here are still preliminary and conditional upon further 

details about not only CETA’s market regulation and regulatory cooperation but also 
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the compliance mechanism and political nature of the investment tribunal. This 

section has argued that CETA does not realise the worst concerns of the European 

Citizens’ Initiative. The following two sections examines the contentious market 

regulation critique raised by opponents of the agreement. 

3.2.2 Market Regulation in CETA 

3.2.2.1 Market Access Provisions 

Like other RTAs, CETA builds on and expands the WTO agreements. Principles 

like non-discrimination, reciprocity and transparency remain at the centre, 

accompanied by new rules and expanded upon on in additional areas. The new rules 

include non-trade issues, such as labour, environment and development (chapters 

23, 24, 25). The WTO’s general rules are also expanded with the inclusion of rules 

concerning trade facilitation, investment, competition policy, state-owned 

enterprises, regulatory cooperation, anti-corruption and intellectual property rights 

(IP). The addition of these new rules means the inclusion of preferential norms or 

rules that for some countries imply standards other than those applicable within the 

WTO.   

CETA also grants more extensive market access than what has been agreed at the 

multilateral level. This is accomplished by dismantling barriers to market access, 

including the near elimination of tariffs, i.e., traditional trade barriers.  The average 

tariff rate among WTO members is already low, and at an average of 4 to 5 percent 

between the EU and Canada. In CETA, the EU and Canada have agreed to eliminate 

99 per cent of tariff lines with only some agricultural products excluded. New market 

access is also granted through a broader opening of the services trade. CETA also 

provides European and Canadian firms access to each other’s government 

procurement markets through lowering the threshold values of international bidding 

contests. (EC DG Trade, 2017, p. 4, 18, 19.) 

As shown in Table 11, CETA is not focused on tariffs. According to econometric 

analyses done on the CETA and the previously negotiated TPP and TTIP deals, 

most economic benefits accrue from increased market access in services and 

procurement, from lowering so-called non-tariff barriers to trade, and from 

regulatory cooperation (Francois et al., 2013; Hejazi & Francois, 2008; Petri & 

Plummer, 2016). Some scholars have questioned the economic gains narrative by 

arguing that the models used to estimate potential gains are based on overly 
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optimistic expectations. Some scholars further argue that in a close to zero-tariff 

world trade liberalization no longer yields substantial gains along the lines of the 

post-war process of gradual tariff reductions. (Capaldo, 2014; Stiglitz & Charlton, 

2006). 

Table 11.  Comprehensive Economic and Trade Agreement (CETA) 

 

Instead of tariffs, greater emphasis in RTAs is on issues relevant to global value-

chains. Specifically, global value-chain trade requires further development of market 

regulation beyond the WTO framework. This includes measures like regulatory 

harmonisation, regulatory cooperation, better channels for business inputs, 

Chapter Title Scope Regulator

y Issues

Excepti

ons

Non-Tariff 

Measures

Non-Trade 

Issues

Chapter 1 General Definitions and Intitial Prov ision x x

Chapter 2 National Treatment and Market Access for Goods x

Chapter 3 Trade Remedies x x x

Chapter 4 Technical Barriers to Trade x x

Chapter 5 Sanitary and Phytosanitary Measures x x

Chapter 6 Customs and Trade Facilitation x x

Chapter 7 Subsidies x

Chapter 8 Investment x

Chapter 9 Cross-Border Trade in Serv ices x

Chapter 10 Temporary Entry  and Stay of Natural Persons for Business Purposes x

Chapter 11 Mutual Recognition of Professional Qualifications x x

Chapter 12 Domestic Regulation x x

Chapter 13 Financial Serv ices x x

Chapter 14 International Maritime Transport Serv ices x x

Chapter 15 Telecommunications x x

Chapter 16 Electronic Commerce x x

Chapter 17 Competition Policy x x

Chapter 18 State Enterprises, Monopolies, and Enterprises Granted Special Rights or 

Priv ilegies x

Chapter 19 Government Procurement x

Chapter 20 Intellectual Property x x

Chapter 21 Regulatory Cooperation x x

Chapter 22 Trade and Sustainable Development x x x

Chapter 23 Trade and Labour x x x

Chapter 24 Trade and Environment x x x

Chapter 25 Bilateral Dialogues and  Cooperation x x

Chapter 26 Administrative and Institutional Prov isions x x

Chapter 27 Transparency x x

Chapter 28 Exceptions x x

Chapter 29 Dispute Settlement x

Chapter 30 Final Prov isions x

Source: Author
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improved market access, intellectual property rights, and services liberalisation. 

(Richard Baldwin, 2012, 2013; Hoekman, 2014). The relevant WTO agreements 

relating to regulatory cooperation are those concerning technical barriers to trade 

(TBT) and human, animal and plant health and safety (SPS). To enhance regulatory 

alignment, new generation RTAs initiate some form of regular cooperation between 

the relevant regulatory bodies of the signatories.  

In terms of market access in services trade, CETA has two chapters, Chapter 9 

on cross border trade in services and Chapter 13 on financial services. Like GATS 

(Arts. 2, 16, 17), CETA confirms the basic principles of National Treatment, Market 

Access and Most-Favoured Nation Treatment (CETA Arts. 9.3; 9.5; 9.6; 13.3; 13.4). 

However, unlike GATS (Art. 10.1), services liberalization under CETA applies to all 

services unless they are specifically subject to a reservation. In CETA, EU and 

Canada have adopted a negative list approach to services trade meaning, inasmuch 

as everything is included unless specifically excluded. Compared to the WTO 

approach, this is a major improvement (in terms of GVC-trade requirements).   

Yet, like GATS, CETA does contain reservations. These are of both the specific 

and general kind. The specific reservations are listed in ANNEX I (which is over 

200 pages long section). These reservations apply on investments (Art. 8), cross-

border trade in services (Art. 9) and financial services (Art. 13). Its general 

reservations are similar to those in GATS: Services trade liberalization does not apply 

on any services ‘that is not supplied on a commercial basis, or in competition with 

one or more service suppliers’ (CETA Art. 9.1; 9.2.2). With regard to financial 

services, paragraph 13.2.5 excludes public retirement plans or any statutory system 

of social security if these are not conducted in competition with other public or 

private financial services provider.  

Already services liberalization under GATS raised questions about the treatment 

of public services. For example, Markus Krajewski (2003) has noted that public 

services are not unconditionally excluded from trade deals, but only if they fulfil the 

clause of non-competition. In other words, any governmental service or a public 

pension scheme produced or conducted in competition with private economic actors 

(or as far as financial services under CETA are concerned, even public entities) can 

be subject to the trade treaty. Since the spread of New Public Management, public 

services are increasingly produced in competitive markets. (Hyyryläinen, 2013, 2014; 

Krajewski, 2003; Osborne & Gaebler, 1992.) As the exclusion clause in CETA 

contains the same condition, public officials need to be careful in the management 

of public services so as to avoid violating their commitments under CETA.  
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The specific reservations in ANNEX I divide into reservations that apply on all 

European states, or where the reservation is based on EU law and national 

reservations by each member state. EU has eleven general reservations, listen in 

Table 12 below. First column shows sector where the reservation applies, while the 

following three columns describe the object of reservation (market access provision, 

national treatment, and the most-favoured nation treatment). For example, in 

services trade the EU poses restrictions on market access that apply on the EU, on 

national and local levels. Postal services and railway services are two examples. 

(CETA Annex I 277, 282.) With postal services, the market access reservation draws 

on existing national legislation and applies both with regard to investments and 

cross-border services. In practice this means national authorities may maintain 

existing restrictions on postal services including the universal service obligation.  

Table 12.  EU Services Trade Reservations in CETA 

 

Sector
Market 

access 

National 

Treatment

Most-Favoured 

Nation
Other Description

Investment x
Companies with head office outside EU are exempted from 

NT.

Research and development 

serv ices
x x

Public research funding can be reserved for nationals of any 

EU member state or the EU nationals.

Health, social and education 

serv ices
x x

In connection to selling equities or assets in state enterprises 

prov iding health, social or education serv ices, any member 

state of the EU may pose limitations on ownership of such 

assets, and on the ability  of owners to control such assets or 

any resulting enterprise.

Agriculture
Performance 

requirements

Intervention agencies shall only  buy cereals which have 

been harvested in the EU.

Business serv ices x Recognizion of equivalence concerning qualifications.

Communications serv ices x
Organization of postal serv ices are subject to requirements in 

national laws that may include universal serv ice obligations.

Transport x x x Restrictions on licensing aircraft carriers.

Transport x x

Goods or passenger transport operations by inland 

waterway are restricted to EU nationals or companies with 

majority  ownership by EU nationals.

Transport x

The prov ision of rail transport serv ices requires a licence, 

which can only  be granted to railway undertaking establihsed 

in a Member State of the EU.

Transport x Requirement that hauliers are operated by EU nationals.

Supporting serv ices for all 

modes of transport
x x

Customs clearance serv ices may only  be prov ided by EU 

residents.

Source: Author (data from CETA Annex I)
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In Finland, postal services are defined by national law and provided by a publicly 

traded company, Posti Group Oyj with the state as the majority shareholder. This 

company has a monopoly on services as part of the public service provision. As the 

EU reservation on postal services concerns only market access; national treatment 

and MFN apply. If and when provisions for postal services would be opened for 

other companies, the terms and conditions that apply for Posti would need to be 

granted equally for them too. The EU reservation gives Finland the right, however, 

to retain its postal services, either public, privatized or opened for competition, 

subject to performance requirements. The reservation defined these performance 

requirements as the organisation of the siting of letter boxes on public highways, the 

issuing of postage stamps, and the provision of the registered mail service. (CETA 

ANNEX I). 

EU reservations on investment derogate the national treatment obligation from 

Canadian enterprises, unless they are formed in accordance with the laws of an EU 

Member State and have an office registered in the EU. The reference in the 

reservation is to TFEU Article 54, which grants companies from any Member State 

the same treatment as any natural persons from any Member State. Reservations on 

agriculture refer only to the EU’s School Milk and School Fruit Schemes. They 

stipulate the agencies responsible for purchasing milk and fruits within those 

schemes should only buy cereals harvested in the EU. (European Commission, 

2014.) The EU reservation on research and development services allows the EU to 

restrict Canadian researchers from applying for Horizon 2020 funding, for example. 

In a similar manner, it allows Finland to reserve Finnish Academy Funding for 

Finnish projects. (CETA ANNEX I.)  

3.2.2.2 Regulatory Cooperation  

The principles guiding regulatory cooperation are provided in CETA Article 21.2. 

Paragraphs 21.2.1 and 21.2.2 refer to the WTO. They confirm the EU’s and Canada’s 

commitment under CETA to the rights and obligations set out in the SPS, TBT, 

GATT 1994 and GATS, as well as the commitment to ‘high levels of protection of 

human, animal and plant life or health and the environment’ set out under those 

WTO agreements. Paragraph 21.2.3 defines regulatory cooperation in CETA in 

relation to third parties. The approach adopted in CETA is inclusive and open for 

participation of other trading parties. Paragraph 21.2.4 provides a general take on the 

objectives of regulatory cooperation: the parties are committed to promote 

competitiveness through regulatory means, to prevent the creation of unnecessary 
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trade barriers, and to regulate in a transparent and efficient manner. They do this 

voluntarily, without obligation, and without limiting their ability to engage in 

regulatory policies (CETA Art. 21.2.4; 21.2.6).  

These principles demonstrate the potential tension between market regulation 

and other regulatory politics. It is acknowledged in paragraphs 21.2.2, where the 

parties confirm their commitment to high levels of protection of noneconomic 

values. In paragraph 21.2.4 it is stated that regulatory cooperation will not limit the 

right to regulate. While this potential tension is acknowledged, it is not solved. 

Instead, it is left open and to be decided on a case-by-case basis.  

The tension between public regulatory politics and market regulation is perhaps 

even clearer in the formulations of the rights and obligation in those WTO 

agreements to which CETA 21.2 refers. This is particularly case for the SPS and TBT 

agreements. Conversely, WTO principles in SPS and TBT issues only require a 

minimum infringement on trade combined with scientific justifications. Specifically, 

Article 2.2 in the WTO SPS agreement states that any measure for the protection of 

human, animal or plant life or health should be applied only to the extent necessary. 

It should be based on scientific principles and maintained only with sufficient 

scientific evidence to prove the need for the measure. The same principles are also 

mentioned in TBT Article 2.2 SPS Article 5.2 further requires regulatory measures 

to be based on scientific risk assessment and that the measure minimizes damages 

to trade (SPS Art. 5.2; 5.4).  

In CETA, the objective of regulatory cooperation is to contribute to the 

protection of human life, health or safety, animal or plant life or health and the 

environment (CETA Art. 21.3.a). This formulation in CETA not only acknowledges 

the right to regulate, as the SPS and TBT agreements do (SPS Art. 2.1; TBT Art. 

2.2). It also establishes protection in other spheres separate to the regulatory 

objectives of the agreement. CETA’s (Art. 21.3) lays out the additional objective of 

building trust and mutual understanding between regulators, facilitating trade and 

investment and increasing competitiveness and efficiency. Practical cooperative 

measures to do this include recognition of equivalence and reduction of duplicate 

standards; that is, the standards laid out in the WTO SPS and TBT agreements 

(CETA Art. 21.4; SPS Arts. 3; 4; TBT Art. 5).  

Regulatory cooperation goes far beyond recognition of equivalence and 

conformity assessments. Additional cooperative measures in CETA include 

dialogues between regulators on all levels of government, exchange of information, 

exploration and assessments of regulatory policies, consultations with each other and 

relevant non-governmental actors throughout the regulatory process (CETA Art. 
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21.4). While the WTO also has committees for cooperation in SPS and TBT issues, 

their task is directed towards building international standards to be applied by 

member states (SPS Art. 12, TBT Art 13; Juutinen, 2014). CETA focuses on 

cooperation in the early stages of regulation. It goes well beyond existing 

international standards and redefines the role of scientific expertise, which is more 

limited in scope in the WTO.   

3.2.2.3 Regulatory Cooperation and the Race to the Bottom Hypothesis 

Regulatory cooperation in CETA and the TTIP has raised quite particular concerns 

about regulatory races to bottom. One way to theorize about this is through Stephen 

Gill’s New Constitutionalism, which maintains that economic integration is 

fundamentally a process of capitalist management, accumulation and constitutional 

reconfiguration in the context of discursive hegemony, economic dominance and 

political instability. Free trade agreements would be a particular legal case of this 

reconfiguration of political power, or the power transformation from democratic to 

oligarchic constitutions – all while formally under the auspices of democratic 

institutions.  

From this perspective, CETA would likely (at least without active inputs from 

civil society) be a process of cementing technocratic forms of governance at the cost 

of democratically accountable forms. In terms of CETA decision-making 

institutions, there is rather extensive executive authority with a wide-ranging open 

mandate. Regulatory cooperation is particularly worrisome. In the case the open 

mandate is fixed to WTO governance principles, it would imply broad executive 

authority for pro-business objectives but not necessarily for anything else. As it is, 

the open mandate makes a strong commitment to other regulatory objectives. 

Nonetheless, understanding the relation between these objectives is difficult. SPS 

and TBT issues are an important case of contentious market regulation. Let me thus 

shortly review safety regulation in the EU in relation to CETA. 

In environmental and safety regulation, the EU has been called a regulatory 

superpower. Indeed, the EU has a high and extremely protective regulatory system 

in certain areas that overlap public policy and market regulation. Seen purely from 

the perspective of trade flows, EU regulations are a form of non-tariff barriers. 

Critiques of CETA have argued the trade deal will in the future likely lower European 

regulatory standards to the lowest common denominator and destroy the 

cornerstone of the EU’s safety governance, the precautionary principle.  
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In practice, this principle means ‘no knowledge, no market’. It encapsulates the 

practical meaning of the precautionary principle, that is, the EU’s intolerance 

towards risks and uncertainty concerning consumers and the environment. For all 

companies wishing to operate in the EU or seeking access to the EU single market, 

this principle poses the sometimes heavy burden of proof: the need to test and 

demonstrate the safety of their products. EU’s two major scientific agencies, the 

European Food Safety Authority (EFSA) and European Chemicals Agency (ECHA), 

scrutinize tests with regard to their scientific content but cannot grant the final 

decision on market access and operation. This authority resides with the European 

Council, which, even in the case of positive recommendations from either EFSA or 

ECHA, they can deny market access.  

This is where the food safety issues come in. In European regulatory politics, 

chemicals and food safety governance are good examples of the institutionalization 

of the precautionary principle in the EU. It is strongly embedded in the politics of 

consumer safety and environmental protectionism. The principle can be at variance 

with economic interests as far as costs are concerned. In the case of the EU, this 

variance is because firms bear the burden of proof. The company which wants to 

enter the EU market must conduct and provide the necessary information to EU 

regulatory authorities at its own expense. In the US, companies need not conduct 

burdensome tests to enter the market. If or when a product already on the market 

raises safety or environmental concerns, it will be tested by the US Food and Drug 

Administration. In other words, the public bears the cost of safety tests.9  

This political difference in safety regulation has been an obstacle for north 

Atlantic trade for over two decades. As early as 1986 the US sought to challenge 

strict the EU ban on growth hormones. Together with Canada it raised a complaint 

against the EU in the dispute settlement panel of the then newly founded WTO. No 

legally binding interpretation concerning the precautionary principle, or rather, its 

institutionalization in the EU has been made within the WTO or the preceding 

GATT system. The lack of clarity on this issue within the multilateral dispute 

settlement system is illustrative of the limitations of even the WTO’s institutional 

setup. Previously, the multilateral dispute settlement was hijacked by the veto of 

 
9 A note on US regulatory system is in order: it does not allow unsafe product to enter US markets. 
Rather, when there is no reason to suspect that a product is not safe, then the product can enter the 
market. Naturally there is a system which determines which type of products need testing and which 
products may not necessarily need it. All drugs need extensive clinical trials in the US and in all other 
parts of the world. Approval by the European Drug Administration is not enough for the US FDA, 
which must conduct its own testing. This perhaps is unnecessarily burdensome. Yet, unless there is 
suspicion of guilt, there is no reason to doubt innocence, nor is it the obligation for the accused to 
prove it.  
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disputing parties. While this problem has been solved, WTO trade deals still offer 

no solution for the boundary setting between two different and simultaneously 

legitimate regulatory objectives: the protection of public safety on one hand and the 

requirement that all regulations should be justified on the basis of scientific evidence.  

Food safety regulation is a difficult trade-off between economic and non-

economic objectives of trade governance as well as between expertise and the 

democratic mandate. There is no universally valid solution for this. With food safety 

regulation, states seek to protect human, animal and environmental health from 

negative externalities or from welfare losses. They are not in place to make bets for 

financial gain. According to liberal theory, protection of citizens and the general 

safeguard of public and individual safety is one of the three key functions a state 

should undertake. Food safety regulation falls into this category. From the Smithian 

perspective, too, it is possible to see precautionary regulatory politics as an element 

of a legitimate and liberal governance system. At the same time, not all risks and 

dangers deserve equal concern nor need to be met with a total ban. Consider traffic. 

Full protection of public health from traffic accidents would necessitate the banning 

of private driving and tight regulation of professional driving. The question of where 

to set the boundary is ultimately a political choice.  

From the perspective of New Constitutionalism, one would hypothesize that 

CETA would strengthen the technocratic elements of trade governance. But as we 

have seen, CETA SPS and TBT articles also strengthen the role of public interest 

regulation. In the WTO, protection of public safety almost appears as a necessary 

evil on the way of economic liberalization. In CETA it is presented as an equally 

valid regulatory objective. The prediction that CETA would force GMO foods and 

unhealthy chemicals on the EU market seems unlikely to come to pass – at least if 

the federal parliaments and citizen groups of the EU and Canada continue to engage 

with trade governance. 

Achieving regulatory conformity between two different regulatory systems is 

always difficult. To achieve a binding international agreement where regulatory 

conformity has been achieved is the result of long negotiations and cannot cover 

multitudes of areas of regulatory governance in a granular fashion. It is possible, 

however, to achieve understanding based on general principles. This is the case with 

WTO SPS and TBT agreements. The more general the principles, the more deeply 

hidden the devil is in the details. The major innovation in the CETA decision-making 

structure is the relatively open mandate that these institutions possess. In regulatory 

governance this implies, that in addition to an agreement on the specific regulations 

agreed to be compatible, CETA also gives the authority for the CJC to promote and 
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decide for cooperative measures, conformity and regulatory cooperation in the 

future. CETA thus provides flexibility for the time span, depth and extent of 

conformity and harmonization. It enables and encourages continuous dialogue 

between regulators. It does so by encouraging cooperation with the business 

community, stakeholders whose economic interest lies in regulatory harmony.  

CETA neither seeks to abolish nor hide political and juridical differences between 

the EU and Canada. Through the open mandate of the CETA Joint Committee, it 

creates the institutional means to resolve issues on a case-by-case basis without a 

pre-commitment to any specific decision. Deliberative authority is bound to general 

rules of regulatory conformity and effectively dismantles regulatory barriers, along 

with many principles of disciplinary liberalism. Decision-making under CETA is a 

major improvement to that of the WTO.  

The substance of the contentious market regulation critique is that CETA’s 

compatibility with disciplinary liberalism decreases the democratic legitimacy of its 

trade governance. This at least, would appear a logical interpretation. The open 

mandate, however, does not necessarily imply an orthodox outcome of disciplinary 

liberalism or what some scholars have called free market federalism. Any decision 

made by CETA institutions is subject to internal governmental control of the 

Canadian and European political systems. With an active civil society and active 

parliaments, active control and surveillance is fully possible. If democratic 

institutions do not seek actively a surveillance role, which is not formally 

incorporated into CETA governance procedures, they may never get that role. In 

that case, the New Constitutionalism hypothesis can become reality.   

3.2.3 Investor State Disputes 

What we have so far seen about decision-making institutions, regulatory cooperation 

and the principles of CETA trade governance have painted a rather pluralistic picture 

of the trade deal. Compared to the WTO, CETA is less bound to strict rules and 

relies more on deliberation between and cooperation of its members. Compared to 

the WTO, it places greater emphasis on noneconomic regulatory objectives. In terms 

of contentious market regulation, investor-state dispute settlement is perhaps even 

greater a goblin in CETA than regulatory cooperation and the open mandate of the 

CJC. The fear is that ISDS can transform CETA into a tool against most non-

economic regulatory policymaking.  
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There are various cases where traditional ISDS has forced regulators to step back 

in public interest regulation. In 2009 the Swedish state-owned enterprise Vattenfall 

sued the city of Hamburg because it raised its environmental standards for coal-fired 

power plants. The decision given in 2010 decreed that Hamburg had to dismantle its 

new regulations. According to a Friends of the Earth report, between 1994 and 2014 

companies had raised 127 complaints against EU member states. About half of the 

concluded cases concerned environmental regulation. (Riksdag, 2013; FOE, 2014.)  

In order to contextualize CETA ISDS into the prevailing or past practices of 

investor state disputes, let us shortly examine the governance and politics of 

international investment law. This examination provides a baseline to which it is 

possible to compare CETA’s ISDS. This provides a meaningful perspective into how 

CETA changes or departs from current or past practices. It provides an empirical 

answer to puzzles about how CETA relates to fears of contentious market 

regulation.  

The following section first discusses the international framework of investment 

arbitration. It then provides a description of the standard BITs and investment 

arbitration schema. CETA is then critically analysed in relation to these.  

3.2.3.1 International Centre for Settlement of Investment Disputes 

CETA is one of the first trade agreements which incorporate an investor-state 

dispute settlement (ISDS) but the idea is not new. At the regional level, ISDS was 

incorporated into NAFTA in 1994. The Multilateral Investment Agreement (MAI) 

was on the agenda of 1996 WTO Ministerial conference in Singapore. While an ISDS 

is not commonly a part of trade agreements, it does form an essential element of 

international trade governance, not through multilateral agreements nor regional and 

bilateral trade deals, but Bilateral Investment Agreements. BITs normally fall under 

the jurisdiction of the International Centre for Settlement of Investment Disputes 

(ICSID). The ICSID was founded in 1965 and works under the auspices of the 

World Bank Group.  

The Convention on the Settlement of Investment Disputes between States and 

Nationals of Other States (the ICSID Convention) entered in force in 1966 between 

20 contracting parties. Its purpose was to provide ‘facilities for conciliation and 

arbitration of investment disputes between Contracting States and nationals of other 

Contracting States’. (ICSID Convention, Introduction.) As of 2017, it has 161 

signatory states, of which 153 have ratified the agreement. Finland, for example, 

ratified the ISCID Convention as early as 1969. (ICSID 2017a, 16, 17.) China is the 
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only member of the BRICS states to have signed and ratified the agreement (ibid 16-

20.)  

Table 13.  ICSID Contracting Members in 1967 

 

State Entry  in Force Developing country Advanced economy

1 Cameron 1967 x

2 Central African Republic 1966 x

3 Chad 1966 x

4 Congo 1966 x

5 Cyprus 1966 x

6 Dahomey (Benin) 1966 x

7 France 1967 x

8 Gabon 1966 x

9 Chana 1966 x

10 Iceland 1966 x

11 Ivory Coast 1966 x

12 Jamaica 1966 x

13 Japan 1967 x

14 Kenya 1967 x

15 Korea 1967 x

16 Malagasy Republic 1966 x

17 Malawi 1966 x

18 Malaysia 1966 x

19 Mauritania 1966 x

20 Morocco 1967 x

21 Netherlands 1966 x

22 Niger 1966 x

23 Nigeria 1966 x

24 Norway 1967 x

25 Pakistan 1966 x

26 Senegal 1967 x

27 Sierra Leone 1966 x

28 Sweden 1967 x

29 Togo 1967 x

30 Trinidad and Tobago 1976 x

31 Tunisia 1967 x

32 Uganda 1966 x

33 United Kingom 1967 x

34 United States 1966 x

35 Upper Volta 1966 x

36 Yogoslav ia 1967 x

28 8

Source:  Author (data from ISCID 1967)
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The ICSID Convention does not constitute an international court but defines the 

procedures for arbitration between investors and state. The Centre has an 

Administrative Council, composed of one representative of each member state, a 

Secretariat, and maintains a Panel of Conciliators and Panel of Arbitrators. While the 

Council is a multilateral or intergovernmental institution, it has no interpretative or 

political function in terms of how ICSID executes its duties. Instead, the duties of 

the Council consist of budgetary, financial and procedural issues. The Secretariat is 

appointed by the Administrative Council and led by the Secretary-General. The 

Secretary General functions as the public face of the ICSID as well as the registrar 

of arbitration requests. (ICSID Convention, Arts. 3−6, 9, 11.)  

The legal functions of the Centre are conducted by the conciliators and 

arbitrators. Instead of international agreements, they interpret bilateral treaties. 

Together, the Council and the Secretariat maintain a specific list of arbitrators. This 

list is composed of the appointees of each contracting party. There are no permanent 

judges and are chosen by the disputing parties separately for each dispute. If the 

disputing parties are unable to agree on arbitrators, then the ICSID appoints them. 

If the disputing parties cannot agree on arbitrators from the ICSID list, they can 

choose officials from outside the organization, as long as the formal requirements 

for the arbitrators are met. (ICSID Convention, Arts. 13, 14.) 

ICSID was originally set up as a complementary institution to the multilateral 

institutions of development finance, in particular the International Bank for 

Reconstruction and Development (IBRD) part of the World Bank Group. Public 

institutions like the IBRD as well as advanced economies like the US already provide 

development finance. With the ICSID the idea was to incorporate and promote 

private sector investment through a mechanism for investment protection. It was 

developed within the World Bank Group because the institution had already been 

approached to help in the settlement of financial disputes between investors and 

states. (ICSID 1970a, 2; ICSID 1967, 7, 8.)  

The constitution of ICSID membership two years after the Convention was 

signed implies the institution was set up in the context of development finance. Out 

of 36 contracting parties in 1967 listed in Table 13, a total of 28 were developing 

countries. Many had recently gained independence. The political risks for investment 

were high, while the need for outside capital was great (ICSID 1970a, 2). In 1974 the 

UN reported that since 1960 there had been about 800 cases of governments 

expropriating the property of foreign investors without a means for them to seek 

redress. (USTR 2018.) 
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During the first years of its existence, there were still no bilateral investment 

agreements. ISCID worked with reviewing the legal environments of developing 

countries and drafted the clauses of BITs. (ICSID 1970b, 4; ICSID 1971, 5.) The 

first arbitration case was launched in 1972 by requests from Holiday Inn and 

Occidental Petroleum Inc. against Morocco (ICSID 1972, 4). In 1974 the Secretary 

General of the ICSID received three more arbitration requests, all of them against 

Jamaica (ICSID 1974, 4). By the end of 2017, ICSID had administered 420 

concluded cases out of 662 registered cases (ICSID 2018). Prior to 1997, the ICSID 

received at most four new cases annually. Beginning from 1997 the number of 

registered cases has varied from between 10 to over (50 ICSID 2017b, 7).  

Figure 2.  Percentage of ISDS Cases by Sector  

 

Out of those cases invoking ICSID jurisdiction, BITs constitute the legal basis of 60 

per cent. Other investment agreements, the European Energy Charter Treaty (ECT), 

and certain bilateral and regional trade agreements represent 26, 7, and 7 per cent of 

cases respectively (ICSID 2017b, 26). With regard to rules on investment protection, 

ECT is similar to the BITs. The only major difference is that ECT is a multilateral 

agreement on energy cooperation.  

Source: Author (data from ICSID 2017b, p. 28)
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Historically, the ISDS was used by investors against developing countries in 

general and South American governments in particular. After the millennium shift, 

ISDS has been employed increasingly in developed countries, with Western Europe 

accounting for 8 percent of cases. South America and Eastern Europe & Central 

Asia both account for about 25 per cent of cases. Sub-Saharan Africa comes in third 

with 15 per cent of cases. Oil, gas and mining disputes represent a quarter of cases. 

Electric power has a 17 per cent share of all cases as demonstrated in Figure 2. 

(ICSID 2017b, p. 28.)  

3.2.3.2 Problems with the Investment Disputes Settlement System 

The case of Eureko B.V. v. the Republic of Poland concerned the privatization of 

Polish state-owned health insurance company, PZU Group. In 1999 the Polish 

government decided to commercialize the company through an initial public offering 

of 30 per cent of its shares. The parties to the initial agreement were Eureko B.V., 

registered in Netherlands, and the bank Gdanski S.A., which together comprised the 

Eureko Consortium. The dispute emerged from Eureko Consortium’s interest to 

further increase its position in the PZU. The Polish government’s plan was to 

continue with its privatization. (Eureko B.V. v. Republic of Poland, 36−42, 57). In 

an additional agreement modifying the 1999 Share Purchase Agreement, Poland 

agreed to sell and Eureko to buy an additional 21 per cent of company shares by the 

end 2001. (Eureko B.V. v. Republic of Poland, 52, 53.) If fulfilled, this purchase 

would have made Eureko Consortium the majority shareholder with control over 51 

per cent of the company. The government explicitly acknowledged and consented 

to this. (Eureko B.V. v. Republic of Poland, 57, 58, 60.)   

Yet, in 2001 parliamentary elections, a social-democratic alliance gained a 

landslide victory over the centre-right party coalition that had ruled Poland since 

1997. In 2002 the new government had decided it was essential for the State Treasury 

to maintain control over the company and withdrew from the privatization scheme. 

(Eureko B.V. v. Republic of Poland, 67, 68, 218). The background to this decision 

was the unpopularity of economic reforms. Liberalization of the Polish economy 

had begun in 1989, and consisted of measures like cuts in public spending, health 

care, and privatization. While these reforms were deemed successful, they received 

meagre popular support. Allegations of government corruption spread a dismal veil 

over reforms and governments. (Millard 2006, 1014, 1015; Szczerbiak 2002, 51, 53; 

Mishtal 2010, 57, 58.) According to Aleks Szczerbiak (2002, pp. 42, 53), the primary 



 

185 

factor in the social-democratic victory was that they unravelled a planned austerity 

package by the centre-right party.  

In 2003, the Eureko Consortium requested arbitration under the Agreement 

between the Kingdom of the Netherlands and the Republic of Poland (Netherland 

Poland BIT). The claim was based upon Article 3, treatment of investments and 

particularly the clause on ‘fair and equitable treatment’, and the Article 5 on 

expropriation. (Eureko B.V. v. Republic of Poland, 236, 238.)     

The Tribunal found Poland guilty of unfair and unequitable treatment of Eureko. 

Article 3.1 of the Dutch-Polish BIT demands fair and equitable treatment of 

investors and abjures ‘unreasonable or discriminatory measures’ to impair ‘the 

operation, management, maintenance, use, enjoyment or disposal thereof by those 

investors’.  According to the Tribunal, Poland not only disregarded Eureko’s 

expectations and contractual rights, but did so for arbitrary reasons in discriminatory 

manner. (Eureko B.V. v. Republic of Poland, 231-233.) The reason for this ruling 

was the motivation behind the Polish withdrawal.  The price was not too low nor 

the legality of the matter doubtful. Instead, the problem was the ensuing foreign 

control of the PZU had the agreement gone through. Two witnesses quoted the 

Minister of the State Treasury, Mr. Kaczmarek saying that ‘I think that given the 

strategic importance of PZU and the fact that most of the financial sector in Poland 

is already in foreign hands we cannot give you control’. (Eureko B.V. v. Republic of 

Poland, 231-233, 213.)  

The tribunal also found Poland guilty of indirect expropriation. Eureko had 

claimed that through withdrawal from the Share Purchase Agreement, Poland had 

deprived the company of its right to profits. The Tribunal ruling affirmed this. 

(Eureko B.V. v. Republic of Poland, 238−243.) The Polish government claimed there 

was no agreement to sell an additional 21 per cent of PZU, only an intention to do 

so. The Tribunal rejected this interpretation even though one of the arbitrators 

agreed with it and wrote a dissenting opinion. (Eureko B.V. v. Republic of Poland, 

135, 136, 236; Rajski, 2005.)  

The dispute was finally settled in 2009 when the parties concluded a Settlement 

and Divestment Agreement. Eureko sold its position in the company and Poland 

paid it interim dividends worth €1.85bn (Henderson, 2009). As of 2019, the Polish 

State Treasury owns 34 per cent of company shares (PZU, 2019).  

According to Diez and Dotzauer, ISDS can be classified as a private-transnational 

arbitration process owing to its private nature. They employ the analytical framework 

developed by Zorn, which has three components: independence of the judiciary, 

access to the judiciary, and embeddedness and enforcement of panel decisions. 
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Compared to other transnational judiciaries, like the European Court of Justice 

(ECJ), and the European Court of Human Rights (ECHR), or the WTO DSS, the 

ISDS presents a higher level of independence. Unlike the ECJ and ECHR, each panel 

is composed on an ad hoc basis, whereas ECJ and ECHR have standing courts. The 

WTO DSS is similar to ISDS in this sense. ISDS decisions are binding and based on 

relatively broad concepts, giving arbitrators considerable powers of legal 

interpretation. Most importantly, they interpret the law from the standpoint of 

investment law. National courts, the ECJ and the ECHR have to rely on a broader 

legal basis and must acknowledge the hierarchy between, for example, norms of 

social and environmental protection. Paying due regard to Diez and Dotzauer’s 

concept of private-transnational dispute resolution, the ISDS is free from this 

obligation. (Diez & Dotzauer, 2015, p. 5; Klett, 2017, p. 4.), as is the WTO DSS. 

WTO dispute settlement, however, is defined on preconditions set by the detailed 

trade agreements, which give leeway for states to have their separate political 

objectives.  

Unlike the ECJ and ECHR, investors have a direct and unilateral access to the 

ISDS while states do not have access at all – besides as defendants. Most importantly, 

the ISDS grants investors the right to question public regulations if there is a belief 

they constitute a violation of investment law. For this reason, ISDS has been 

employed to challenge health and environmental regulations (Klett, 2017, p. 4). This 

is illustrative of the asymmetry of the legal process in ISDS: the right to challenge 

the exercising of political authority is one-sided (Diez & Dotzauer, 2015, p. 5).  

Under NAFTA chapter 11 this has resulted in a large workload for governments 

(or governmental lawyers) to analyse regulatory processes in terms of their 

obligations to the ISDS. (Van Harten & Scott, 2016, p. 2). In other words, public 

regulation has become conditional upon investment law, which itself is not 

conditional upon public regulatory authority or national or federal legal systems. This 

enhances legal fragmentation and the problems of siloed governance. In the WTO 

DSS, all claims must go through national decision-making processes and they have 

a significantly broader legal basis in the WTO agreements. WTO agreements do not 

grant investors rights to sue governments nor does the state have the right to 

question any particular regulation by another government. The WTO DSS is limited 

to the compliance of each state to its national commitments as well the general rules 

concerning equal treatment of other states and companies or persons from other 

states. The ISDS is friendlier to private than public interests – which can be explained 

with its history of protecting corporate interests in the developing world against 

states.  
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The rulings of all transnational institutions are binding on states. The problem, 

according to Diez and Dotzauer (2015, p. 5), is that the ISDS does not include an 

appellate body or a mechanism of annulment. In the WTO DSS, the Appellate Body 

can reverse a decision adopted by the DSB on the basis of a panel ruling. The ECHR 

on the other hand, is the highest instance. Its jurisdiction can only be invoked after 

all instances at the national level have been exhausted. The ECJ, which is along with 

the General Court, together form the Court of Justice of the European Union 

(CJEU), reserves the right of appeal only to decisions of the General Court. 

Decisions by the Court of Justice cannot be appealed. The European Court of Justice 

has jurisdiction over EU Member state obligations under EU law, over the legality 

of EU regulations, and over appeals. Its interpretations are bound to precedents and 

interpretation of the broad and comprehensive compound of EU law. (CJEU, 2020.) 

Under the ICSID Convention, legal review of ISDS decisions is limited to procedural 

aspects instead of the legal interpretation of the rulings themselves. In the ICSID 

Convention (Article 52(1)) we read,  

• that the Tribunal was not properly constituted; 

• that the Tribunal has manifestly exceeded its powers; 

• that there was corruption on the part of a member of the Tribunal; 

• that there has been a serious departure from a fundamental rule of procedure; 

• that the award has failed to state the reasons on which it is based.  

As a result, ISDS can be classified as a federal practice, but one that strongly evokes 

market preserving federalism without taking into account concerns over 

comprehensive political governance. These concerns as defined in literature include 

the deficit of legitimacy and transparency; contradictions between arbitral awards; 

difficulties in correcting erroneous arbitral decisions; questions about the 

independence and impartiality of arbitrators and concerns relating to the costs and 

time of arbitral procedures. (UNCTAD, 2013, 3, 4.)  

3.2.3.3 Investor-State Dispute Settlement in CETA 

CETA is one of the few trade agreements to contain investor-state-dispute 

settlement (ISDS). Chapter 8, the investment chapter, is institutionally linked to the 

ICSID. Article 8.23.2 stipulates that a claim of a potential violation of investment 
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rights must be submitted either through the ICSID, through the UNCITRAL 

Arbitration Rules or through other means as agreed between the parties. This 

connection is further strengthened through the ICSID secretariat. The secretariat 

has the same role in the CETA ISDS. The ISCID Administrative Council has no 

direct influence over procedural and financial rulings of CETA’s ISDS. (CETA 

8.23.2.) 

In spite of these institutional linkages, CETA arbitration is clearly distinct from 

the ICSID. For one, CETA sets up a semi-independent Tribunal of its own. 

Jurisdiction over the interpretation of CETA’s investment chapter and any potential 

dispute between investors and states is held by the Tribunal outside the jurisdiction 

of the ICSID. Arbitration under CETA is conducted by three arbitrators, each 

chosen from a particular group of five. One group consists of EU nationals, the 

second, Canadian nationals and the last, third countries. Together these fifteen 

arbitrators form the CETA Tribunal. Members of the Tribunal are expected to have 

demonstrated expertise in public international law and they receive monthly 

remuneration for being at all times available for arbitration. Their fee is defined by 

the ICSID. (CETA 8.27.)  

Unlike the ICSID Convention and the standard BITs signed under its 

jurisdiction, CETA sets up an Appellate Tribunal. It has the power to annul, modify 

or uphold Tribunal decisions (CETA 8.28). There are also important additions in 

terms of boundary setting between public regulation and investment protection. 

Investment treaties like the ECT or the Netherlands-Poland Bilateral Investment 

Treaty do not contain clauses affirming the right to regulate or an explicit statement 

that the mere fact of regulation, even when causing economic losses for investors, 

does not violate the property rights inherent in investment protection. (CETA 8.9.1; 

8.9.2.) CETA acknowledges the potential for conflict between public regulatory 

interests and the private interests of investors. It provides legal principles to assess 

and address them whenever they arise.   

Another major difference in the governance of arbitration under CETA 

compared to the ICSID is the relationship between CETA’s CJC and Tribunal. The 

CJC has the authority to issue binding interpretations (of the trade agreement) for 

the Tribunal (CETA 26.1.5e). One of CETA’s special Committees, the Committee 

on Services and Investment, has the specific duty to oversee the functioning of the 

investment chapter and the operation of the Tribunals. It can recommend any 

amendments or interpretations to the CJC. (CETA 8.44.) These institutional features 

ensure an element of political participation in what could otherwise be a purely 

technocratic decision-making process.  
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Table 14.  Two Standard Investment Treaties and CETA 

 

The Tribunals are not independent in the same way as the ad hoc arbitrators of the 

ICSID. In Smithian terms, there is a legally constituted relation of interdependence 

between members of the Tribunal and CETA’s political decision-making authorities. 

The Tribunal has an incentive to seek the approval and acceptance of the 

Subject CETA ECT N-P BIT

Treatment of Investments

fair and equitable treatment 8.10.1. 10.1. 3.1.

full protection and security 8.10.1. 10.1. 3.2. 

NT, MNF 8.6, 8.7 10.3. 3.2.

Regulatory Politics

affirmation of right to regulate 8.9.1. - -

the mere fact that a Party  regulates, and so doing negatively  affects an investement or interferens with an investor’s 

expectations, does not amount to a breach of an obligation under this Section 8.9.2. - -

Transfer of Investments

Each Party  shall permit all transfers relating to a covered investment to be made without restriction or delay in a freely  

convertible currency and at the market rate of exchange applicable on the date of transfer. 8.13.1. 14.1. 4.

Expropriation 

A Party  shall not nationalise or expropriate a covered investment either directly , or indirectly  through measures having 

an effect equivalent to nationalisation or expropriation (‘expropriation’), except:
8.12.1. 13.1. 5.

for a public purpose; 8.12.1.(a) 13.1.(a) 5.a.

under due process of law; 8.12.1.(b) 13.1.(b) 5.a.

in a non-discriminatory manner; and 8.12.1.(c) 13.1.(c) 5.b.

on payment of prompt, adequate and effective compensation. 8.12.1.(d) 13.1.(d) 5.c

Expropriation and regulation ANNEX 8-A

distinction between direct and indirect expropriation 1. - -

what constitutes indirect expropriation is defined on case-by-case basis, 2. - -

adverse effect does not in-itself constitute expropriation 2. (a) - -

non-discriminatory measures of a Party  that are designed and applied to protect legitimate public welfare objectives, 

such as health, safety  and the environment, do not constitute indirect expropriations.
3. - -

Exceptions 8.15.1 24 -

Jurisdiction

the ICSID; - 26.4.(a) 8.2.

ICSID Additional Facility  for the Administration of Preceedings by the Secretariat of the Centre; - 26.4.(a) -

ad hoc tribunal under the Arbitration rules of the United Nations Commission on International Trade Law (UNCITRAL);
- 26.4.(b) -

arbitral proceeding under the Arbitration Institute of the Stockholm Chamber of Commerce - 26.4.(c) 8.3.

Independent Tribunal consisting of 15 members appointed by the CETA Joint Committee 8.27.2 - -

Appellate Tribunal 8.28 - -

Interpretative rules 8.31 - -

CETA Joint Committee can issue interpretations that bind the Tribunals 8.31.3 - -

Transparency of proceedings 8.36 - -

Scrutiny of Claims 8.32 - -

The respondent may, no later than 30 days after the constitution of the div ision of the Tribunal, and in any event before its 

first session, file an objection that a claim is manifestly  without legal merit.
8.32.1 - -

The Tribunal, after giv ing the disputing parties an opportunity  to present their observations, shall at its first session or 

promptly  thereafter, issue a decision or award stating the grounds therefor. 8.32.5 - -

Source: Author
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Committees while the Committees, in exercising their duties, have an incentive to be 

seen as legitimate in the eyes of the European Parliament, the European Council and 

the Canadian federal government.  

Like earlier BITs, CETA’s investment chapter is concerned with the protection 

of private property or investments in the territory of a contracting (public) party. 

First, it begins with a definition of what investments are entitled to protection. 

Second, the agreements stipulate how investments should be treated and third, what 

actions are to be protected. Unlike previous-generation BITs, CETA also involves a 

third element: acknowledgement of a crucial and politically sensitive boundary 

between investor rights and the governmental right to regulate in the public interest. 

Together with the second stage of judicial review, the political oversight, and the 

right to issue binding interpretations, this acknowledgement sets CETA ISDS well 

apart from past BITs under the ICSID.  

Table 14 provides a detailed comparison between CETA and two other 

investment treaties, the multilateral European Energy Charter and the Netherlands-

Poland BIT. The comparison demonstrates that in addition to the already mentioned 

differences setting CETA’s ISDS apart from traditional investment arbitration, its 

rules also have a broader scope. These rules define the relation between public 

regulation and a potential infringement of investment protection. 

The standard content in investment agreements includes stipulations about the 

treatment of investments, transfer of investments, and expropriation. Treatment of 

investments is divided into clauses on ‘fair and equitable treatment’, ‘full protection 

and security’, and general clauses on non-discrimination (NT and MFN). 

Expropriation concerns the ban of direct and indirect measures which have the 

effect of expropriation or nationalization. As the case between Eureko and Poland 

demonstrates, ‘expropriation’ and ‘fair and equitable treatment’ have been 

interpreted quite broadly and perhaps beyond the scope envisioned by the ICSID in 

1965.  

In CETA, the two problem clauses are complemented with Article 8.9, which 

concerns regulatory politics. The clause explicitly states that regulation by a Party 

which negatively affects investments or investor expectations does not amount to a 

breach of that Party’s obligations. (CETA Art. 8.9.2.) Annex 8-A explicates the 

relation between expropriation and regulation, stipulating that indirect expropriation 

should be defined on a case-by-case basis, that adverse effects on investment do not 

in itself constitute expropriation. There should be other conditions as well. Non-

discriminatory measures of a Party applied for public welfare objectives do not 
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constitute expropriation. CETA further provides claimants the possibility of an 

initial scrutiny of claims prior to the commencement of a legal process.  

3.2.3.4 Summary 

The final empirical section compared investment protection in CETA with the 

standard investment protection treaties available under the ICSID. This provides the 

means to reflect on the fears that CETA, through reproducing the standard clauses 

of BITs, will contribute to a regulatory chill and in some cases promote a regulatory 

race to the bottom. Indeed, we have seen that investment treaties under ICSID have 

been used in this manner. Analyses conducted here demonstrate these fears should 

be taken seriously. CETA’s Investment Court model incorporates numerous 

improvements, however, which add a political dimension to its understanding of 

investment protection.  

These changes are, first, the addition of regulatory politics, and expropriation and 

regulation clauses into the investment chapter. These additions lift public regulation 

from the position of a necessary but tolerated evil, as in the case of standard BITs, 

to the role of a regulatory objective. This we saw also in the regulatory cooperation 

chapter. Second, CETA separates the investment court from ICSID tutelage and 

sets up its own list of arbitrators. Third, it creates an Appellate Tribunal. Fourth, it 

subjects all claims to the possibility of initial scrutiny by the CJC, i.e., a decision-

making body that has broader interests in mind than just the protection of 

investments. Fifth, it is the CJC that ultimately exercises political control over 

interpretations of the agreement. The CJC itself indirectly falls under the oversight 

of the European member states, European legislators as well as the Canadian federal 

government. Finally, CETA not only provides interpretative tools for the protection 

of legitimate public regulation. It also strengthens rules on public regulation while 

weakening rules on investment protection, thus creating a balanced whole.  

CETA’s open mandate and regulatory cooperation as well as the substance of 

some specific regulatory areas are not strictly technocratic. Unlike the WTO, CETA 

does not impose a firm set of rules and regulations which extend and protect 

economic competition without regard to the broader regulatory environment. 

Regulatory provisions in CETA ISDS can be conceptualized in the same manner as 

the CJC mandate and regulatory cooperation: as a potential tool for broader 

sympathetic and symmetric relations. These findings are compatible with what we 

saw concerning decision-making and market regulation. 



 

192 

3.3 Conclusion 

The objectives of this chapter were to describe contemporary trade governance, 

examine how and to what extent CETA appears to change or transform trade 

governance in relation to the WTO, and to assess and evaluate the legitimacy of the 

WTO as well as changes or innovations in the CETA. This empirical analysis is 

important on two grounds. One, the study presents a novel perspective to 

discussions of contentious market regulation. Two, the theoretical assessment is a 

tentative attempt to employ pre-disciplinary liberalism as a solution to contemporary 

legitimacy dilemmas.   

This chapter has established that in relation to WTO, CETA is a flexible 

institution, with considerable emphasis on cooperation and dialogue. It has 

comparably strong clauses and deliberative means that protect public regulation in 

potential cases of overlap and contestation with market regulation. CETA’s 

institutional innovation, regulatory cooperation, could be the result of the unplanned 

inability of negotiators to achieve common ground in politically sensitive regulatory 

issues like the European precautionary principle. Of course, it may have also resulted 

from careful planification. In any case, it provides the institutional means to lower 

existing regulatory barriers while preventing the evolution of new ones. In terms of 

contentious market regulation, EU markets remain off-limits to genetically modified 

Canadian products, while binding regulatory differences into inclusive and constant 

dialogues and cooperation. In short, fears that CETA will initiate a regulatory race 

to the bottom are unfounded. 

Compared to decision-making and market regulation under the WTO, CETA 

improves the legitimacy of trade governance – at least from the Smithian perspective. 

True, it also increases governance legitimacy from the disciplinary perspective, but 

one will have to relate cautiously to this finding. Indeed, it is conditional one. Many 

of the improvements in CETA, such as the open mandate, flexibility, and the 

introduction of early stage cooperation and cross-cutting, socially inclusive 

dialogues, the interpretative role of the CJS and innovations in CETA’s Investment 

Court System, are conditional upon other actors. These include the European 

parliament, European Council, transnational civil society organizations, 

environmental groups, business organization and so on. The WTO is state-driven, 

so these openings simply do not exist.  

Instead of an expansion of market regulation at the cost of democratic political 

authority and public regulation, CETA can be better classified as an open-ended 

process. As such, it can develop in different directions. As a process compatible with 
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both the Smithian and disciplinary perspectives of liberalism, it is fully possible it will 

in the end promote and consolidate what has been called disciplinary neoliberalism 

or market promoting federalism. Yet, this outcome would only result from the 

inactivity of many and the proactivity of business interests. Needless to say, the 

legitimacy of CETA and its regulatory innovations hinges on these possibilities. It 

produces forms of interaction and cooperation that sufficiently distances the partial 

spectator. The strengthening of the status of public regulation combined with the 

ultimate accountability of the CJC to Canadian and European citizens also provides 

protection against asymmetric power relations. 
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4 RESULTS AND DISCUSSION 

4.1 Pre-disciplinary Liberalism and Governance Legitimacy 

The background of this dissertation lies in the contested relationship between 

economic liberalism, legitimacy and trade governance. In liberal democratic states, 

potentially conflicting dynamics between markets and democracy are settled through 

electoral politics. In trade governance, there is a perceived democracy deficit, which 

questions its legitimacy. Yet while there exists openings for global democracy, 

scholars in recent years have turned to studying ways to increase legitimacy that are 

not necessarily bound to democratic institutions. This research has sought to rethink 

and consolidate the concept of legitimacy by focusing on a pre-disciplinary 

perspective to economic liberalism, particularly that found in Adam Smith’s TMS 

and WN.  

The dissertation has demonstrated it is possible to construct a perspective of 

economic liberalism so as to consolidate liberal legitimacy and provide solutions for 

the legitimacy dilemma. There are three conditions this kind of perspective needs to 

fill. These consist of (i) a rejection of or divergence from contemporary disciplinary 

market liberalism, (ii) an epistemic foundation in liberalism and pre-disciplinary 

theories concerning the benefits of economic liberalism, (iii) an explanation why and 

how non market-oriented objectives are relevant elements of constitutive legitimacy, 

and an inclusion of moral considerations as elements of economic liberalism.  

Directed by these conditions, I approached Smith as a potential source for solutions 

to the dilemma of liberal legitimacy in trade governance without using the 

disciplinary lenses of the overlapping and partly conflicting perspectives of markets 

and democracy. 

Adam Smith (is one of most influential political economists of all time, with more 

citations than Keynes and Marx combined. Yet he has remained a controversial 

figure. A disciplinary reading of his work has ensured the survival of the so-called 

Adam Smith problem since its introduction by 19th century scholars. This dilemma 

concerns the perceived inconsistency between self-interest in the WN and the 

prudence of the TMS, or the conflict between markets and morality. It resonates 

with the dilemma of liberal legitimacy in trade governance. To the extent the 
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perception of conflict between the WN and TMS concerns the disciplinary reading, 

there are shared roots. This was explained in the conceptual history section of 

Chapter 2.    

Figure 3.  Adam Smith (1723-1790) 

 Source: James Tassie 1787 (public domain)
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The major theoretical findings were summarized and explicated in the concluding 

section of Chapter 2.4. These include:  

1. The common ancestry of Marxism and Liberalism; meaning that economic 

and political liberalism, democracy theories as well as Marxism all derive 

from the same foundations of individual liberties and equality.  

2. The dual nature of self-interest; meaning that self-interest is and can be a 

major motivator of human action. Under some conditions it motivates 

people for mutual love, respect and caring. Under others it engenders 

disregard, contempt and even crime.  

3. Symmetric or roughly symmetric interdependence; meaning that one major 

condition for beneficial forms for self-interest depend on one or more of 

the following criteria: a) sympathy, caring and unselfishness arising from 

love, b) moral sentiments, decency and social approvability arising from 

familiarity, friendship or regular ties of interaction, c) moral sentiments, 

decency and social approvability arising from regulatory governance.  

4. The importance of the institutional framework of social relations; meaning 

that the political nature of any given social ecosystem, defined by its power 

relations, defines to what extent if at all there is a need for rules and 

regulations to artificially promote and uphold symmetric interdependences.  

5. Private property; defined as a means of individual liberty but framed with 

the ideas of individual responsibility and accountability for its use and 

enjoyment.  

6. Free trade and local economy; meaning such exchanges between different 

people both nationally and internationally founded upon the simultaneous 

improvement of cities and towns that supply them with food and resources. 

7. The Smithian perspective to constitutive legitimacy divided into the 

following three levels: a) the a priori level consisting of ontological notions 

of human nature, the desire to be loved and respected and to behave 

loveably and respectfully, and the conceptions of negative justice, b) 

instrumental level construed through the principle of symmetric 

interdependence, rule of law, private property, and free trade. And finally, c) 
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the output level dividing economic progress (which can or is likely to coexist 

with economic inequality and which is accompanied by measures to promote 

and uphold symmetric interdependence), decency in social interrelations and 

decision-making, social cohesiveness.  

8. Taken together, these elements form the theory of pre-disciplinary 

liberalism. It can be classified as a normative theory in the sense that it builds 

on liberal epistemic premises combined with an interpretation of Smith’s 

theory of moral sentiments. It provides principles that define how and under 

what conditions economic and morally inclusive acceptability can be 

improved upon in governance.  

In Smith’s WN and in TMS, inequality represents progress. It implies active usage 

of material resources for the direct improvement of personal conditions and 

indirectly for the benefit of society. Yet unless checked by the ties of symmetric 

dependence, self-interest or human action may be corrupted. When human action is 

corrupted, it is directed by the ‘partial spectator’. When socially beneficial, human 

action is directed by the ‘impartial and sympathetic spectator’. In order for self-

interest to be guided by the ‘impartial spectator’, it must be dependent on bonds 

established by community. These bonds consist of circles of sympathy, defined by 

the need for being loved, esteemed, respected, being regarded as a just and upright 

person, and by behaving accordingly. This can also be achieved by regulatory 

governance that protects individuals from asymmetric relations.  

Democratic institutions as well as free and competitive markets can be seen and 

are often represented as social institutions that protect and promote individual 

liberties and symmetric relations between them (in their mutual undertaking). The 

most outright forms of asymmetric power, like cartels or bribery and corruption are 

penalized in criminal law. Yet this applies primarily at the state-level. Within 

democracies, social hierarchies, political structures, and discursive systems or social 

ecosystems affect and even define our relations to each other. However, the 

communitarian bonds between people have been loosened by the 

transnationalization of economic relations, the dissolution of local communities and 

their substitution with globally connected cities. As early as the 1940s Karl Polanyi 

wrote in his The Great Transformations (1944) that even in the then-emerging 

international system, social relations were becoming subject to profit interests and 

subservient to markets.  
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Whenever self-interest is left untied to symmetric interdependences, it shows its 

partial and egoistic nature. In Smithian terms, led by the partial spectator, the 

entrepreneur, diplomat, financial speculator, farmer, or consumer seeks only to 

further their interests regardless of how its realization might affect others, and 

regardless of its social usefulness, justice and morality. This is the fundamental 

dividing line between the Smithian and disciplinary analysis of the usefulness of self-

interest.  

In his Trust, the Social Virtues and Creation of Prosperity (1995), Fukuyama argued that 

in different countries different corporate cultures prevail. These have incorporated 

and assimilated old institutions of trust in a new economic framework of profit-

seeking. A productive and innovative company tends to have an internal cohesion 

and a shared sense of commitment to profitability and market value. Besides rational 

choices, different social institutions of trust provide for a healthy and productive 

environment within each corporate community and between suppliers and 

consumers. Smithian pre-disciplinary liberalism resonates with this thesis. Yet, while 

trust is akin to Smith’s familiarity principle, Stillman’s social value pattern as well as 

Foucault’s conception of discursive power, it can with difficulty also be used to 

overcome the dilemma of democratic and technocratic governance in the 

transnational context. For this purpose, the notion of symmetric interdependence is 

more promising because it incorporates the interpersonal dynamics behind the 

formation of trust and morality into asymmetric relations.   

Fukuyama’s analysis is centred on relations in a corporation. He pays little 

attention to the relations between producers in the South and the consuming masses 

in the wealthier North. Fukuyama’s analysis disregards the relations between 

corporate leadership and the labour force. The CEOs and the shareholders of 

Transnational companies (TNCs) reside far away from the reach of their workers, 

even in cases when the productive facilities and head office are in the same country. 

Corporate leadership and major shareholders rarely see their ordinary employees and 

are hardly in need of their sympathy and love. They need not be considered good 

persons. There is no such community (gemeinschaft) to which both CEOs and their 

employees belong. From the Smithian perspective, this enables the loss of the only 

thing that makes self-interest useful. Among liberal democracies, this does not 

amount to a problem, because of the high level of laws that protect each individual. 

But it matters a great deal at the level above liberal democracies.  

WTO trade governance does not take it into account the lack of social safety nets, 

poor health care, weak environmental law, and modest labour rules in many 

countries. To be sure, the International Labour Organization (ILO) has rules and 
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regulations concerning trade, and the EU requires a relatively high level of 

environmental regulations from its trade partners. But ILO agreements are voluntary 

in nature, whereas market regulation is formal and subject to effective compliance 

mechanisms. Given this hugely asymmetric social ecosystem without circles of 

sympathy, the Smithian notion of symmetric interdependences requires WTO law 

to be more comprehensive. Not only trade rules but also those rules that protect the 

liberties of those under these asymmetric relations should be expanded. In 

asymmetric exchanges, the freedom of the stronger party is unrestrained by the 

degree of the asymmetry. The invisible hand of economic textbooks becomes the 

bloody hand of Macbeth’s providence (Rothschild, 2001, p.119).  

From the Smithian perspective, there is a need for trade governance that better 

protects, promotes and enables symmetric interdependence. This can be achieved 

through incorporating legally enforceable environmental and labour chapters into 

multilateral trade agreements. From the pre-disciplinary perspective it is unnecessary 

to institute democratic rule over trade governance to increase legitimacy. Nor would 

it be necessary to enhance the democratic accountability of governance institutions, 

even if this would be a welcome step (given increased symmetric interdependence). 

Symmetric interdependence can be improved by acknowledging (and acting 

accordingly), that economic laws, when separated from other fields of law, becomes 

partial and thus no longer socially beneficial.   

The following steps to improve the legitimacy of trade governance could be 

taken: binding clauses on the application of environmental, labour, health and safety 

rules could be annexed to existing trade agreements. Their application together with 

trade rules could be enforced through a requirement that existing dispute settlement 

panels (state-to-state and the ISDS) have legal experts from these fields of law. A 

further step would be to subject trade law to the legal scrutiny of the European Court 

of Human Rights, with an expanded jurisdiction and more comprehensive in scope. 

While these types of reforms would not increase democratic participation, they 

would increase the fairness of governance and also be more comprehensive. After 

all, one of the endpoints of democratic rule is to protect basic rights. These reforms 

would not enhance citizen’s rights, but different aspects of social rights. Basic human 

rights, as well as environmental rights could become part of trade governance. In 

this sense, even the democratic dimension would arguably be improved. The 

discrepancy between the three main elements in Tallberg’s and Scholte’s typology 

(Table 3) would thus be diminished.  

Pre-disciplinary liberalism also resonates with the requirement of performance, 

central in the Tallberg and Scholte’s typology. While inequalities from the Smithian 
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perspective are acceptable and even beneficial, they lose their legitimacy when they 

are not bound to the permanent improvement of the economy. In Smithian terms, 

markets should have as their primary task the (simultaneous) improvement of each 

participant in the production of material welfare. The material improvement of 

productive areas, the global peripheries, should not lag behind the material 

improvement of the global centre. In today’s global economic order, not even the 

populations of the global centre are experiencing much in the way of material 

improvements. Instead, there is increasing inequality and privatization threatens the 

social infrastructure of even the most developed economic areas.  

As a remedy for these global imbalances, market failures and performance issues, 

some economists and political economists have begun to apply Keynesian lessons in 

macroeconomics to the global context. In addition to legal federalism, this would 

also require some level of political integration. In contrast to disciplinary liberalism, 

which would favour market federalism, the notion of symmetric interdependences 

is compatible with further political integration. In terms of legal integration, the 

Smithian perspective would require it.  

4.2 Assessment of Contested Trade Governance  

The second research task in this dissertation was to examine and assess contested 

trade governance as a case of the legitimacy dilemma. The objective was to test the 

application of the Smithian solution. The analysis was divided into various steps. I 

first developed the theoretical solution. I then established the quality and nature of 

contested trade governance from an empirical perspective. As a method, I chose to 

compare the global baseline of contested trade governance with a representative case 

of the new generation trade deals. These were defined by their even deeper and more 

extensive focus on regulatory governance. A focus on the global baseline would have 

been sufficient to test the Smithian perspective, but to test it as a solution to the 

legitimacy dilemma expressed in contested trade governance, it would have yielded 

only partial solutions. To be able to account for the phenomenon of contested trade 

governance, it was necessary to also incorporate a case of the new generation trade 

deals that, according to previous scholarship, has further extended the most 

contested elements of trade governance.  

The comparative study showed key differences between the global baseline and 

CETA. In terms of decision-making, CETA is more inclusive. Unlike the WTO, 

CETA involves civil society actors, corporations and other relevant stakeholders. In 
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the WTO, access to decision-making is only through the national delegations. The 

highest decision-making institutions in the WTO are intergovernmental, with no 

delegated authority. CETA’s Joint Committee is comprised of political 

representatives of the EU and Canada, and has been delegated authority over trade 

governance. CETA improves Smithian approvability because more inclusiveness 

generates a stronger resemblance to symmetric interdependence. Delegated 

authority further reduces democratic accountability towards member state 

parliaments but not necessarily towards the federal parliaments . This development 

can be seen as a minor step towards market federalism.  

From the Smithian perspective, the assessment is mixed. On one hand, the lack 

of delegated authority in the WTO can be seen to enforce or enable the asymmetries 

between WTO members. CETA lacks this institutional aspect, but it also lacks 

extreme asymmetries between its signatories. From an institutional point of view, 

CETA can nonetheless be seen as an improvement even in this regard. The second 

aspect relates to the regulatory authority of the Joint Committee. If and when this 

authority is fixed to economic issues, it responds to disciplinary liberalism. 

Delegation of authority thus depends on the effectiveness of the control exercised 

by other institutions and the effective participation of diverse agents from civil 

society and all levels of national and federal regulators.  

The solution for this potential bias towards disciplinary liberalism can be 

remedied through the expansion of the regulatory mandate of the CETA Joint 

Committee and the addition of officials grounded in noneconomic disciplines. The 

result would be further delegation of authority, but not strictly market federalism. 

The delegated authority and open mandate of the CETA Joint Committee has been 

a key area of contestation. I found that the open mandate is bound to some level of 

symmetric interdependences through the accountability of the CJC to the European 

and Canadian governments and through the initiation of stakeholder dialogues and 

cross-sectoral regulatory cooperation between the EU and Canada. In other words, 

regulatory cooperation is essential to maintaining a positive verdict on CETA’s open 

mandate.  

Regulatory cooperation in CETA is important in two respects. It improves 

economic efficiency by providing a means to overcome long-standing regulatory 

barriers. Yet this is not accomplished through enforcing the technocratic rule of 

mere economic concerns. Regulatory cooperation is subject to the protection of 

safety and voluntary cooperation in a more inclusive manner. Public interest 

regulation is explicitly defined as a legitimate objective. For example, the potential 

for conflict between safety and liberalization is acknowledged in more explicit terms 
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than in the WTO. While CETA does not eliminate the imbalance between economic 

and other regulatory concerns, it does manage to lower them. Through its 

strengthened regulatory authority it expands market regulation. While this is 

achieved without democratic decision-making processes it still improves the 

legitimacy of trade governance compared to the WTO.  

In addition to the open mandate, delegation of authority and regulatory 

cooperation, CETA’s Investment Court System has been a source of much 

controversy. Here too, a comparative perspective shows key improvements. If one 

considers the only legitimate form of regulation to be that exercised by 

democratically accountable governments, CETA offers little in the way of 

fundamental changes. Yet in terms of the discrepancy between regulatory objectives 

and the imbalance between investors and public regulatory interests, CETA offers 

some improvements. These improvements include, for example, conditional clauses 

to define the relation between public regulation on one hand and expropriation and 

fair and equitable treatment of investors on the other. CETA also transfers final 

interpretative authority away from arbitrators to the CJC and sets up an Appellate 

Tribunal. It should be noted that this is largely due to the overwhelming opposition 

to standard investment agreements under the ICSID in the TTIP demonstrated at 

the public hearing the Commission organized in 2015. 

A pre-disciplinary comparative assessment of the evolution of contested trade 

governance offers a means to assuage public concerns of the perils of the regulatory 

turn. The chief causes of the legitimacy dilemma are being addressed to some extent, 

not through enhancement of democratic governance, but through remedying the 

imbalance between regulatory interests. By defining governance legitimacy primarily 

through the notion of symmetric dependences, the Smithian perspective explains 

why CETA is not so bad after all.  

Going beyond CETA, one should also note that trade governance is merely one 

part of transnational governance. Even if CETA presents us with some 

improvements and complies with the Smithian perspective to constitutive legitimacy, 

this understanding is nonetheless subject to and limited by the context of political 

relations, power and domination in the global economy. The brief discussion about 

the shortcomings of free trade as it relates to the local economy and private property, 

for example, falls outside the scope of this evaluation. Nevertheless, the discrepancy 

of these principles with the reality suggests the social ecosystem that frames CETA 

suffers from severe legitimacy problems.   

Employing a liberal normative tradition for addressing these concerns faces a 

serious challenge. This is the indisputable value of democratic institutions and the 
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close intellectual relation to disciplinary liberalism. The Smithian perspective cannot 

and should not become a tool for substituting civic rights with liberties in markets. 

It should rather be seen as an alternative approach to the core liberal elements that 

unite both market-based and democratic legitimacy. For this reason, the notion of 

symmetric dependences should be taken seriously. In this dissertation, it was used 

primarily for a comparative assessment of the evolution of contested trade 

governance. The objective was to design a solution to a phenomenon that affects 

both the global baseline and new generation trade deals.  

Without the comparative dimension, the research task would have been different. 

I could have studied the relation of either the global baseline or CETA in relation to 

Smithian principles. Had this been the approach, I could not have controlled the 

phenomenon of contested trade governance. Without controlling what we are 

talking about when debating trade governance, the only way forward would have 

been to proceed from theoretical premises to examining how the practical reality 

corresponds to them. The result would have been much more radical. Instead of 

producing meaningful insights into how to improve trade governance and how the 

current debate on contested market regulation relates to the evolution of trade 

systems, the dissertation would amount to yet another utopian critique with less 

practical value.  

4.3 Towards a Pre-disciplinary Research Agenda  

The creation of mutually beneficial economic transactions can easily be seen to 

support Norman Angell’s (1912) capitalist peace theory. As we have seen, the WTO 

is subject to important power asymmetries that contradict this promise. In addition 

to conflicts between developed and developing countries and tightening great power 

competition, the political implications of the regulatory turn and the environmental 

ultimatum we all face together forcefully points to the need to rethink and reform 

the current trade system. The lessons learned in this dissertation provide an agenda 

for doing this. These lessons are:  

− First, the Smithian assessment of the comparative examination of trade 

governance conducted in this research shows that the open nature of 

market regulation in CETA can be employed as a tool to overcome deep 

political differences between trading partners. The innovation in CETA 

is that it at minimum covers the consent to seek solutions.  
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− Second, in search for solutions, the delegation of regulatory authority 

(mandated by this consent) to a semi-independent institution alleviates 

the political pressure on that authority and grants it freedom to 

manoeuvre.  

− Third, the cross-sectoral and multilevel nature of regulatory cooperation 

helps to bring in different expertise and different areas of regulatory 

politics. This creates levels of contact, awareness and proximity. It 

renders space for accommodating various interest and the generation 

moral sentiments.  

− Fourth, CETA promotes inclusiveness by encouraging the participation 

of non-regulatory stakeholders, thus expanding ties of interdependence.  

− Fifth, the decisive role of civil society mobilization to the outcome of 

negotiations can serve as a reminder of the importance of inclusiveness 

and a stepping-stone for improving its formalization (so far vaguely 

expressed and far from formalized).  

− Finally, the subjection of delegated authority to parliamentary (and inter-

state) oversight, while also vaguely expressed, provides simultaneously 

the ability to concentrate on work while still maintaining some level of 

political accountability. Majone (1999) argued that instead of democratic 

decision-making, the least acceptable step towards increasing the 

legitimacy of semi-independent regulatory authority would be to enhance 

its political accountability.  

These observations are based on what already exists in CETA in some form. They 

may be vaguely expressed and lack a formal nature. They may even succumb to a 

disciplinary ethos or its potential forgotten if not actively embraced and employed 

by the respective parties, regulators on different levels of governance and civil 

society. At the same time, they evidence practical, not radical, potential compared to 

the worse-case scenarios of contested trade governance. These lessons provide an 

agenda that can direct the institutional development of CETA as well as the energy 

of civil society.  

These ideas can serve as the institutional blueprint for designing trade deals 

between dissimilar countries. The EU’s negotiations with India, for example, have 

largely failed. One of the reasons is the discrepancy between their regulatory and 

socio-economic systems. A strategy of an open mandate with inclusive, cross-

sectoral and multilevel negotiations might help to address this failure. Further 

research should be focused on examining the agenda for economic relations between 

strongly different parties using this process.  
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As a means for more acceptable trade governance, this minimalist agenda answers 

a very particular problem endemic to international trade: the ongoing dissolution of 

multilateralism and the rushing headlong to championing Chinese economic 

leadership. In the post-hegemonic world order, middle powers need to be willing 

and able to act on their own, or a new hegemon will emerge. Leadership without 

economic and political pre-eminence cannot be justified by force. It must be justified 

through a legitimate agenda. This can emerge from the pre-disciplinary perspective. 

The combination of non-Western theoretical perspectives on leadership and the pre-

disciplinary perspective on legitimacy may be particularly promising in lending 

legitimacy to non-Western audiences and its capacity to tackle the contextual biases 

of a Euro-centric conception of international relations. 

The focus of this dissertation was on legitimacy and trade governance. The 

Smithian view of the condition of morality has a more general applicability. An area 

for further investigation might be that of the relationship between societal security, 

social resilience and policing. Police institutions are the expression of the state’s 

monopoly of power. Police forces derive their legitimacy from the rule of law. The 

legitimacy of policing also depends on relations between the police and citizens. 

These relations, I would hypothesize, are subject to Smithian socio-psychological 

dynamics. The legitimacy of policing could be investigated as certain types of 

sociological interdependences between the police as one community and citizen 

groups and communities as another. The recent turmoil in the US indicates a lack of 

symmetric relations at the intercommunal and regulatory levels (including training 

protocols) can have profound consequences.  

When lacking general acceptability, police forces can be transformed from an 

instrument of law and security backed by a legitimate monopoly of power, into a 

tool for oppression (or perceived as such).  It is clear the Smithian pre-disciplinary 

approach is applicable to and can offer insights in areas far beyond the sphere of 

trade governance.  
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